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1.
Introduction

From the outset it should be observed that a trust is not an entity; rather it is a ‘legal (ie, equitable) relationship’ between the trustee and the beneficiaries with respect to certain property (ie, trust property). It should also be recalled that a trustee has all of the legal rights of an absolute owner, but equity (which prevails over the law to the extent of any inconsistency) imposes various restrictions upon the manner in which a trustee may deal with trust property. 

Hope JA gave the following explanation in DKLR Holdings Co (No 2) Pty Ltd v Commissioner of Stamp Duties (NSW) [1980] 1 NSWLR 510:

Where the trustee is the owner of the legal fee simple, the right of the beneficiary although attached to the land, is a right to compel the legal owner to hold and use the rights which the law gives him in accordance with the obligations which equity has imposed upon him. The trustee, in such a case, has at law all the rights of the absolute owner in fee simple, but he is not free to use those rights for his own benefit in the way he could if no trust existed. Equitable obligations require him to use them in some particular way for the benefit of other persons.

Since trustees and beneficiaries stand in a legal (ie, equitable) relationship, the Law of Trusts defines the parameters of that relationship in terms of personal rights and obligations and equitable proprietary rights. Therefore, it is important for trustees and beneficiaries of trusts to understand the nature and the extent of their rights, duties and obligations (liabilities) vis-a-vis each other. 

Trust problems often raise the following questions:

(a) is the trustee entitled (ie, does it have the power) to do or refrain from doing a particular act or thing in connection with the trust property?

(b) has the trustee breached its duties to the beneficiaries by acting beyond power, negligently or otherwise improperly?

(c) if so, to what extent, if at all, is the trustee liable to the beneficiaries?

The legal rights, duties and liabilities of trustees and beneficiaries are defined by one or more of the following sources:

(a) the Trust Deed (if any); and / or

(b) the Trustee Act 1925 (NSW); and / or

(c) equitable principles (cf. tort).

Note: there are additional rules dealing with particular situations. For example, the Corporations Law provides rules for corporate trustees.

2.
overarching equitable duty OF care

Trustees have a general or ‘overarching’ duty to exercise reasonable care in performing the trust. There are three basic requirements, namely:

(1) ‘get in’ trust property which is not yet the trustee’s possession;

(2) preserve the trust property; and

(3) obey the terms of the trust (subject to contrary direction, illegality etc).

The duty of care is imposed in equity rather than the common law for two reasons. First, a trust is created in equity and is not recognised by the common law. Secondly, a common law duty would involve balancing the trustee’s interests with the beneficiaries’ interests, which would offend the ‘immutable’ rule that equity does not permit fiduciaries to have competing self-interests: see Phipps v Boardman [1967] 2 AC 46, per Lord Upjohn (‘real sensible possibility’); Chan v Zacharia (1984) 154 CLR 178, per Deane J (‘significant possibility’); Hospital Products Ltd v USS Corp (1984) 156 CLR 41, per Mason J (‘a real or substantial possibility of conflict’).

The equitable duty of care can be analysed in the same logical order as one would approach, say, the tort of negligence. The logical order of analysis is as follows: 

· by whom is the duty of care owed?

· to whom is the duty of care owed?
· what is the requisite standard of care?
· what are the possible legal consequences of (eg, liability for) a breach of the duty of care?

2.1
By Whom Is The Equitable Duty Of Care Owed?

The equitable duty of care is owed by the trustee towards the beneficiaries personally because trustees occupy a fiduciary position and thus have the power or capacity to cause detriment to (alter the legal position of) the beneficiaries. Inclusion of the term ‘personally’ draws attention to the ‘rule of non-delegation’ which prevents trustees from delegating (ie, in the sense of abdicating responsibility) performance of their duties. Exceptions to and relaxations of the rule of non-delegation are discussed below.

2.2
To Whom Is The Equitable Duty Of Care Owed?

Since the equitable duty of care is closely intertwined or linked with the trustee’s fiduciary obligations toward the beneficiaries of the trust, it follows naturally that the equitable duty of care is owed to the beneficiaries of the trust.

2.3
What Is The Requisite Standard Of Care?

In the case of In re Speight (1883) 22 CH D 272, Jessel MR held that the standard of care expected of trustees should be judged from the perspective of an ordinary prudent person who is in business for themselves. This approach uses an objective-subjective test. The Master of the Rolls explained: 

[A] trustee ought to conduct the business of the trust in the same manner than an ordinary prudent man of business would conduct his own, and beyond that there is no liability or obligation on the trustee. … [A] trustee is not bound because he is a trustee to conduct business in other than the ordinary and usual way in which a similar business is conducted by mankind in transactions of their own.   

Whilst discouraging ‘hypercriticism’ of the trustee and advocating ‘giving the trustee the benefit of any doubt’, Jessel MR sought to justify a relaxed standard of care on the following basis:

[I]t never could be reasonable to make a trustee adopt further and better precautions than an ordinary prudent man would adopt, or to conduct the business in any other way. If it were otherwise, no one would be a trustee at all. 

In In re Whitely (1886) 33 Ch D 347, however, Lindley LJ recognised that trustees (being fiduciaries) cannot act in their own interests, and so any comparison with how an ‘ordinary prudent man of business would conduct business for [himself]’ was totally inapt. 

Lindley LJ said:

The duty of a trustee is not to take such care as if he had only himself to consider; the duty rather is to take such care as an ordinary prudent man would take if he were needed to make an investment for the benefit of other people for whom he felt morally bound to provide. That is the kind of business that the ordinary prudent man is supposed to be engaged in; and unless this is borne in mind the standard of a trustee’s duty will be fixed too low; …

A higher standard of care is required of ‘professional trustees’ because they represent or hold themselves as having superior skills and expertise compared to lay trustees: refer Bartlett v Barclays Bank Trust Co Ltd (No 1) [1980] 1 Ch 515.

In conclusion, the standard of care required of a trustee is determined in equity with reference to how an ordinary prudent person (having a moral obligation) would look after property belonging to another person.
2.4
Consequences Of (Liability For) Breach Of Duty?

Where a trust estate sustains a loss by reason of the trustee’s failure to act with due care, the trustee will, unless otherwise exonerated, be liable to restore the trust estate to the position that would have existed but for the breach of duty (usually with interest). Thus, for example, in the case of In re Brogden (1888) 38 Ch D 456, a trustee who had omitted to take active steps to recover a debt due to the trust estate was held liable to restore the trust estate. 

Similarly in Partridge v Equity Trustees Executors and Agency Co Ltd (1957) 75 CLR 149, the High Court held that a trustee was liable to restore property lost to a trust estate. In that case the trustee had failed to press for payment of a debt due to the trust estate and the debtor subsequently became insolvent.

In In re Dawson (Deceased) [1966] 2 NSWLR 211, Street J (as he then was) gave an illuminating account of the trustee’s equitable obligation (ie, liability) to restore property lost to the trust estate due to the trustee’s breach of its overarching equitable duty of care. Street J said:

The obligation of a defaulting trustee is essentially one of effecting a restitution to the estate. The obligation is of a personal character and its extent is not to be limited to common law principles governing remoteness of damage.

With regard to the restitutionary nature of the trustee’s obligation to restore property lost to the trust estate, Street J added:

[I]f a breach has been committed then the trustee is liable to place the trust estate in the same position as it would have been in of no breach had been committed. Considerations of causation, foreseeability and remoteness do not readily enter into the matter.

Note, however, that the trustee’s duty to account (ie, liability) for loss or damage is not automatic. Indeed, the trustee may be released from liability either by an ‘exonerative’ provision in the trust deed (if any) or by the court in appropriate circumstances. Exoneration from liability is discussed below in part 4. 

3.
Specific duties

The ‘specific duties’ owed by trustees are subsumed within the ‘overarching’ duty of care. Furthermore, there is a degree of overlap between specific duties – with the result being that a given fact scenario may involve a multitude of duties. 
Trustees’ specific equitable duties include inter alia:

· duty to obey the terms of trust;

· duty to account for receipts and payments;

· duty to provide beneficiaries with relevant information;

· duty to avoid actual or potential conflicts (between duties and between personal interests and interests of the beneficiaries);

· duty not to purchase trust property;

· duty to deal ‘fairly’ with beneficiaries;

· duty to act impartially as between beneficiaries;

· duty to transfer trust property to those who are absolutely entitled;

· duty to invest the trust fund;

· duty to act personally and, if more than one, unanimously

The specific duties are discussed next.

· Duty to obey the terms of trust
The duty of obedience is a core duty which qualifies most of the other trustees’ duties. However, the duty of obedience is not absolute as non-compliance with the terms of the trust may be permitted in the following circumstances:

(a) direction by all absolutely entitled beneficiaries of full age and capacity;

(b) performance will involve illegality; or

(c) a statute or the Court authorises departure.

There are conflicting authorities on directions to depart from the terms of a trust. For example, it was held in Re Brockbank [1948] 1 Ch 206, that a trustee is not obliged to comply with a unanimous direction to depart from the trust terms, but the beneficiaries may terminate the trust and then please themselves. On the other hand, it was held in Butt v Kelson [1952] 1 Ch 197, that a trustee must follow such directions because the equitable owners should be treated as the legal owners? The former approach has found favour in Australia: Plimsoll v Drake (1995) 4 Tas R 334, per Zeeman; Dal Pont & Chalmers, Equity and Trusts in Aust & NZ (1996), at 457. 

· Duty to account for receipts and payments 
In Wroe v Seed (1863) 4 Giff 425 [66 ER 773], it was held that:

[T]he first and primary duty of every executor and trustee having money in his hands to be received or paid is, that an account of his receipts and payments should be kept, to be produced to those interested in the account when it is properly demanded.

The trustee’s accounts must be timely, faithful, accurate and, where practicable, substantiated by documentary evidence. See: Ford and Lee, Principles of the Law of Trusts, (1990), at ¶[940]; Christensen v Christensen [1954] QWN 37. Furthermore, trustees should not be tardy or reluctant in providing appropriate information: Kelly v Bruce [1907] SALR 174. 

· Duty to provide beneficiaries with relevant information

Beneficiaries, whether actual or contingent (ie, potential beneficiaries), are entitled full information regarding the trust property, including the condition and location of such property (Thomson v Eastwood (1877) 2 App Cas 215, per Lord Cairns LC) and to be informed of their interests under the trust: Hawkesley v May [1956] 1 QB 304. 

It has been argued that the right to inspect ‘trust documents’ is proprietary because the documents are, in effect, the property of the beneficiaries: O’Rourke v Darbishire [1920] AC 581, per Lord Wrenbury. The right to receive information does not extent to reasons for discretionary decisions made by trustees: indeed trustees are obliged not to disclose their reasons. However, some beneficiaries have claimed a right of access to ‘trust documents’ including those which record the trustee’s deliberations and reasons. Two questions arise: (1) Are such records ‘trust documents’? (2) Moreover, do beneficiaries have a right to inspect the documents? The proprietary approach raises a dilemma for trustees who keep documentary records of their reasoning. 

In In Re Londonderry’s Settlement [1965] 1 Ch 918, the English Court of Appeal held that beneficiaries, who were dissatisfied with the manner in which the trustees had exercised discretionary powers, had no right to see the documents upon which trustees had based their decisions – regardless of whether such documents were properly called ‘trust property’. The majority (cf. Salmon LJ) also confirmed that the right to receive information was merely a correlative of the trustee’s duties of disclosure and obedience etc., rather than merely proprietary in nature. 

Generally refer: Low v Bouverie [1891] 3 Ch 82, per Lindley LJ; Re Simersall (1992) 108 ALR 375; Hartigan Nominees Pty Ltd v Rydge (1992) 29 NSWLR 405, per Sheller JA. 

· Duty to avoid conflicts 
The conflict rule has two facets:

(1) trustees have a duty to avoid conflict between their own interests and the interests of beneficiaries; and

(2) trustees have a duty to avoid conflict between their duties to the beneficiaries and their duties to others (ie, competing duties).

Although the conflict rule has been labelled ‘inflexible’ (eg, Queensland Mines Ltd v Hudson (1978) 52 ALJR 399, per Lord Scarman), it is submitted that Deane J’s contrary opinion and reasoning in Chan v Zacharia (1984) 154 CLR 178 is more convincing (who has the better equity, clean hands?).

The breach of the conflict rule is constituted by the failure to avoid an actual or significant possibility of conflicts of interests or duties: Phipps v Boardman [1967] 2 AC 46; Chan v Zacharia (1984) 154 CLR 178; Hospital Products Ltd v USS Corp (1984) 156 CLR 41. Thus, merely making an ‘unauthorised profit’ does not breach the conflict rule as such – although it may constitute an improper use of the fiduciary position. The actual breach of the conflict rule in these circumstances, rather, is constituted by the trustee’s failure to avoid a potential conflict between their interests and the interests of beneficiaries – on account of their failure to obtain the prior, fully informed and effective consent of all beneficiaries. Generally see Phipps v Boardman [1967] 2 AC 46; Regal (Hastings) Ltd v Gulliver [1967] 2 AC. 

· Duty not to purchase trust property? 
This duty presents conceptual difficulties because, first, a trust is not a ‘separate entity’ and, secondly, it is not possible for a trustee to purchase something that they already own (note, however, that equity does not regard the trustee as being the owner of trust property). It is, perhaps, easier to understand the non-purchase rule in the context of ‘indirect’ transactions (ie, through an intermediary) rather than (seemingly impossible) direct dealings with one’s self. The non-purchase rule applies equally to sales; trustees are not allowed to sell their property to themselves: Ex Parte James (1808) 8 Ves Jun 337, per Lord Eldon LC. 

Two further points should be observed in relation to the non-purchase rule:

· it is not based on the legal impossibility of trustees dealing with themselves. Rather, it derives from the trustee’s fiduciary duty to avoid conflicts between duties and personal interests: Lewis v Hillman (1852) 3 HLC 607, per Lord St Leonards LC.
· it must be distinguished from the rules which apply when a trustee deals with a beneficiary’s equitable interests (discussed below).

A sale or purchase which breaches the non-purchase rule is not void, but it is voidable at the instance of the beneficiaries: Re White (1910) 10 SR (NSW).

· Duty to deal ‘fairly’ with beneficiaries

Although trustees are not absolutely prohibited from purchasing a beneficiary’s equitable interests, such dealings involve potential conflicts of interest and, therefore, are liable to be struck down unless the trustee discharges the heavy onus of showing:

· that the trustee had obtained the prior, fully informed and effective consent of all beneficiaries; and
· ‘fair value’ was paid to the beneficiaries. 

In Dougan v Macpherson [1902] AC 197, the Earl of Halsbury LC explained:

[A] court will regard with great suspicion such a transaction, and will call upon the trustee to show that he has given full information – that he has kept nothing back, and that he has given an adequate price.

The rule may be relaxed in three situations: 

(1) Court sanction (a beneficiary cannot consent and the dealing is fair);

(2) the Trust instrument authorises (as is often the case); and 

(3) a beneficiary who acquiesces or is complicit cannot complain: Holder v Holder [1968] Ch 353; Chan v Zacharia, per Deane J. Cf. Ong at 191, Dal Pont at 469, who criticise Holder v Holder. 

Also see: Phipps v Boardman; Queensland Mines Ltd v Hudson.

· Duty to act impartially as between beneficiaries
This duty is concerned with discrimination between income and capital beneficiaries and between life tenants and remainder beneficiaries: generally see Howe v Lord Dartmouth (1802) 7 Ves Jun 137; Ong, at 557ff.

· Duty to transfer trust property to those who are absolutely entitled
Equity regards the beneficiaries of a trust as the owners of the property, and the trustee can assert the legal title against the whole world except the beneficiaries. Consequently, beneficiaries who are absolutely entitled to the trust property, and who have no legal disability (ie, age or legal incapacity), may, since equity prevails over the law to the extent of any inconsistency, unanimously require the trustee to transfer the legal title to trust property to them. This right is known as the rule in Saunders v Vautier (1841) Beav 115. 

The effect of a transfer of trust property pursuant to a unanimous direction by the beneficiaries is that the trust is terminated with respect to all or part of the trust property, as the case may be: Quinn v Proctor, Unreported Vic SC, Kellam J 25 Mat 1998.

· Duty to invest the trust fund
The duty to invest the trust fund is a corollary of the overarching duty of care, particular the duty to preserve the trust fund and to avoid ‘waste’.  

· Duty to act personally and, if more than one, unanimously
In Re Whiteley (1883) 22 Ch D 727, Lindley LJ emphasised that the trustee’s duty of care is an inherently personal duty and, as such, trustees cannot delegate their duties under the trust. Since an ordinary prudent person normally would obtain and act upon expert advice in relation to technical matters, are trustees permitted to employ the services of professional advisers and agents? Moreover, to what extent are trustees liable for the negligent acts of expert advisors and agents? 

Re Whiteley confirms that although trustees are expected to obtain and act upon expert advice, consistently with their overarching duty of care, acting on expert advice does not of itself mean that the trustee has discharged their general duty of care. It was argued unsuccessfully in Re Whiteley that the trustees were exonerated from liability purely because they had acted bona fide on the advice of a solicitor and an expert valuer who were apparently competent in their respective professions. Lord Lindley rejected the proposition on the following basis:

[T]his contention goes too far. If it were to prevail the Court would in effect decide that trustees could delegate their trust to any competent persons, and so terminate their own responsibility. This, however, trustees cannot do. They may and must seek advice on matters that they do not themselves understand; but in acting on advice given to them they must act with that prudence that which I have already endeavoured to describe.

In Ex parte Belchier (1754) Amb 218, Lord Hardwicke LC stated the common law rule regarding trustees agent’s as follows:

[W]here trustees act by other hands, either from necessity, or conformable with the common usage of mankind, they are not answerable for the losses.

Note also that the Trustee Act permits trustees to employ and pay agents and it also limits the trustees’ liability for acts and omissions of and agents (discussed below).

In Sky v Body (1970) 92 WN (NSW) 934, Street J (as he then was) discussed the requirement that co-trustees act unanimously.  Street J said:

Inherent in this basic system of trusts is the principle that trustees must act unanimously. They do not hold separate offices – they hold a single, joint, inseparable office. If conflicting business considerations lead to such divergence that the trustees are not able to act unanimously, then the simple position is that they cannot act. Whether or not the Court should then interfere by appointing a receiver or otherwise making some adjustment in the personnel of the trusts is another matter.

4.
RIGHTS & Powers OF TRUSTEES

The rights and powers of trustees are granted by:

· the trust instrument (if any) – expressly or by necessary implication;

· the Trustee Act (unless negated by the instrument (if any)); and

· Equity.

The following checklist might be useful when trying to ascertain whether a trustee has the right or power to do a particular act or thing:

1. was the trust created by an instrument?

2. if yes to (1), does the instrument grant the right or power expressly?

3. if no to (1), can the right or power be implied from the trust instrument?

4. if the trust was not created by an instrument, was the right or power granted expressly (ie, orally) or impliedly?

5. does the Trustee Act (or another Act) authorise or prohibit the trustee from doing the act or thing in question?

6. if yes to (5), does the Act override any express or implied contrary provisions in the trust instrument (if any)?

7. if the trust instrument (if any) and the Trustee Act are silent, does equity permit or prohibit the trustee from doing the act or thing in question?

A well drafted trust instrument usually grants the trustee a wide range of powers and discretions so that the trustee can manage and preserve the trust property in a changing economic and regulatory environment. In other cases, the settlor simply settles property ‘on A upon trust for B’. In the latter case the trustee may ask: ‘Am I allowed to do X?’ If the trust instrument does not expressly permit or prohibit the trustee from doing a particular act or thing, it will be necessary to resort to the Trustee Act or, failing any statutory provision, general principles of equity.  

4.1
General Statutory Powers
The Trustee Act permits trustees to do many things, although most statutory provisions are subject to any contrary intention in the trust instrument (if any). 

Some of the general statutory powers are outlined below.  

· To sell trust property 
Section 26(1) authorises trustees who have a trust power of sale (ie, a duty to sell rather than a mere power (ie, discretion) to sell) to: (a) sell all or any part of the trust property; (b) sever and sell fixtures; (c) grant and sell an easement, right or privilege; (d) anything that a mortagee can do etc.  

The sale may be by auction or private treaty: s 26(2)(c).

· To postpone sale and conversion
Section 27B(1) states that a ‘power to postpone sale shall be implied into every trust for sale, unless a contrary intention appears’. 

· To grant leases and subleases
Section 36 entitles trustees to grant leases: (a) for not more than 5 years - where the trustee holds with a power to manage, or a trust power of sale with an express power to postpone sale; and (b) for not more than 3 years – where the trustee does not hold with a power to manage, or where the trustee has a trust power of sale but no express power to postpone sale. 

· To effect improvements and repairs

Section 82(1) provides that the Court may authorise the trustee to use capital money to effect certain improvements and repairs to leasehold and freehold land: (a)-(f). 

Section 82(2) provides that the Court may, having regard to the interests of the beneficiaries, authorise expenditure which it considers ‘expedient’ – even if not necessary for salvage of the property: s82(2).

Section 82A provides that certain improvements and repairs can be effected without authority of the Court: 

1. For the purposes listed in s 82(1)(a)-(f); and

2. The trustee considers the expenditure is expedient; and

3. The amount does not exceed $50,000 or 30% of the value of the land (or a greater amount with the unanimous discharge and consent of all beneficiaries).

· To insure trust property

Section 41 permits trustees to insure against risks and liabilities where a prudent would do so. It is not entirely clear whether trustees are obliged to insure the trust property if the trust instrument does not expressly or impliedly authorise or require insurance. However, the failure to insure may constitute a breach of the trustee’s duty of care, unless there is good excuse: eg, insufficient money to cover the premium.  

· To employ agents

Section 53 permits trustees to pay and employ agents. The wide grant of power authorises the trustee to employ and pay: bankers, solicitors, stockbrokers and other persons. Other persons presumably would include: real estate agents, business brokers, corporations and trustees. 

· To delegate trusts

Section 64 provides a very narrow exception to equitable rule against delegation of trusts (eg, where the trustee is absent from the State) and there are numerous conditions. Furthermore, the trustee remains liable (‘answerable’) for all acts or omissions of the delegate: s 64(7). 

· No statutory power to carry on a business

The Trustee Act does not authorise the trustee to carry on the settlor’s business nor any other business. However, the power to carry on a business may be granted expressly or impliedly by the trust instrument or will pending the realisation and distribution of the trust estate: Southwell v Martin (1901) 1 SR (NSW) Eq 32; In re Smith [1896] 1 Ch 171. It may be crucial to establish that the trustee has an implied power to carry on a business as the value of the business may be deteriorate if the business assets (including goodwill) and operations are not maintained: eg, customers are likely to seek alternative suppliers. Furthermore, it will not be possible to sell the business a ‘going concern’ if the trustee lacks the power to carry on the business at least until a buyer is found. 

4.2
Specific Statutory Powers
· Powers of investment
The Trustee Act formerly had a list of authorised investments. However, s 5 now provides that trustees may, unless expressly prohibited by the trust instrument creating the trust, ‘invest trust funds in any form of investment’. Sections 6, 7 and 8 impose various duties on trustees in respect of the power of investment (subject to the trust instrument) and they require trustees to take various matters into account when exercising their powers of investment. The statutory duties and requirements are wholly consistent with the equitable standards of care. It is worthwhile to read these sections in their entirety.

· Powers of advancement
The obligation to preserve the trust fund literally requires trustees to distribute only the income as capital distributions would erode the fund. However, since the beneficiaries together are entitled to terminate the trust, there is no logical reason why a trustee should not be allowed to make capital distributions, provided the distribution does not defeat the interests of other beneficiaries. 

Equity has long recognised a ‘power of advancement’, and this is now granted by s 44 of the Trustee Act, on the following conditions:

· the statutory power is subject to contrary provision in the trust instrument;

· the beneficiary must be entitled to all or part of the capital of the trust;

· the payment or application must be for the maintenance, education, advancement or benefit of the beneficiary;

· the amount must not exceed one half of the capital (the Court may increase) (special limit for maintenance or education = $4,000 – s 44(1A));

· The payment or application must not defeat the interests of other beneficiaries (unless the beneficiaries consent in writing and are of full age (18+)). 

Section 43 of the Trustee Act grants a power to make distributions of income for the maintenance, education or benefit of minors. 

· Powers to enter expedient transactions with Court approval
Section 81(1) of the Trustee Act empowers the Court to permit trustees to do any thing which the Court thinks is expedient but cannot be done by reason of the absence of power vested in the trustee by the trust instrument (if any) or by law. 

By virtue of s 81(2) it is deemed that s 81(1) empowers the Court to permit trustees to depart from the terms of trust (without consent of the beneficiaries) if the Court considers that an alteration of the trusts or powers is expedient.

Section 82(1) empowers the Court to authorise the trustee to pay capital for certain repairs and improvements to land. 

Section 82(2) empowers the Court to authorise the trustees to effect improvements or repairs - if it thinks fit having regard to the beneficiaries interests – even if the improvements are not ‘necessary’ to salvage the property.

· Powers to enter expedient transactions without Court approval
Section 82A authorises trustees to expend capital to effect improvements or repairs to land for the purposes in paragraphs (a) – (f) in s 82 - without Court approval - on the following conditions:

· the trustee must consider the expenditure to be expedient and in the interests of all beneficiaries; and

· except for the Public trustee or a trustee company (if it obtains a discharge and consent from all beneficiaries), the amount must not exceed the greater of $50,000 or 30% of the value of the land.

· Powers to apply for a variation of trust
As mentioned above, s 81(2) empowers the Court to vary the trusts (ie, beneficial interests) and the trustee’s powers, if this is expedient in the interests of the beneficiaries as a whole: Riddle v Riddle (1952) 85 CLR 202, at 220 per Williams J.  

· Right of remuneration?
Although the Trustee Act does not provide for trustees’ remuneration, the Court has an inherent jurisdiction to order that a trustee is entitled to receive reasonable remuneration for its ‘pains and trouble’ in administering the trusts: Nissen v Grunden (1912) 14 CLR 296, per Griffith CJ

5.
EXONERATION FROM LIABILITY

Equity generally obliges a fiduciary to ‘make good’ any loss or damage caused by a breach of equitable duty. However, liability for a breach is not automatic since a trustee may be exonerated (ie, excused) from liability. 

In addition to cases where equity disentitles a claimant by reason of their ‘inequitable conduct’ (see, eg, Deane J in Chan v Zacharia), there are three main methods of exoneration from liability for a breach of an equitable duty: 
(a)
exoneration by the terms of the trust; 
(b)
exoneration by statute; and
(c) exoneration by the court.

· Express Exoneration

The parties to an express trust are free to agree on the terms of the trust, including the trustee’s liability for a breach or default. However, an excessively wide ‘exoneration clause’ may rob the relationship of its essential character as a trust. For instance, an exoneration clause may state that the trustee is not responsible for any loss or damage howsoever caused, including by reckless default or fraud.

In Armitage v Nurse [1977] 2 All ER 705, the English Court of Appeal upheld an exoneration clause in a trust deed which stated:

No trustee shall be liable for any loss or damage which may happen [to the trust property] at any time or from any cause whatsoever unless such loss or damage shall be caused by his own actual fraud … 

Millett LJ decided that the clause effectively exonerated the trustees for ‘honest breaches’ of the duty of care (ie, merely negligent). Millett LJ said:

[T]here is an irreducible core of obligations owed by the trustees to the beneficiaries and enforceable by them which is fundamental to the concept of a trust. If the beneficiaries have no rights enforceable against the trustees there are no trusts. But I do not accept … that these obligations include the duties of skill and care, prudence and diligence. The duty of trustees to perform the trusts honestly and in good faith for the benefit of the beneficiaries is the minimum necessary to give substance to the trusts, but in my opinion it is sufficient.

It is doubtful whether Australian courts would be so lenient.

· Statutory Exoneration

The Trustee Act does not exonerate the trustee from liability for a breach of the overarching equitable duty of care. Indeed, s 59(2) of the Trustee Act confirms that a trustee is ‘answerable and accountable only for the trustee’s own acts, receipts, neglects or defaults’. Note that s 59(2) of the Trustee Act creates an implied term which can be displaced by a contrary provision in the trust instrument (if any): s 59(3). 

The relevant provisions in s 59 of the Trustee Act are reproduced below: 

Section 59      Implied Indemnity

(1) A trustee shall be chargeable only for money and securities actually received by the trustee, notwithstanding the trustee’s signing any receipt for the sake of conformity;

(2) A trustee shall be answerable and accountable only for the trustee’s own acts, receipts, neglects, or defaults, and not for those of any other trustee, nor for any banker, brokers, or other person with whom any trust moneys or securities may be deposited, nor for the insufficiency or deficiency of any securities, nor for any other loss, unless the same happens through the trustee’s own wilful neglect or default.
(3) Nothing in subsections (1) and (2) shall prejudice the provisions of the instrument, if any, creating the trust. …

It should be observed that s. 59(2) has two aspects: negative and positive. The positive aspect confirms that a trustee is liable for:

(a) any loss happening through its own acts, receipts, neglects and defaults; and

(b) other losses happening through the trustee’s own wilful neglect or default.

The negative aspect confirms that a trustee is not liable for: 

(a) the acts, receipts, neglects and defaults of other persons; or

(b) other losses (ie, happening other than through the trustee’s own acts, receipts, neglects or defaults),

unless the loss happens through the trustees own wilful neglect or default.

On the trustee’s right of indemnity, generally see: JW Broomhead (Vic) Pty Ltd (In Liq) v JW Broomhead Pty Ltd [1985] VR 891; Vacuum Oil Company v Wiltshire (1945) 72 CLR 319.

