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1.
Introduction

This part of the course examines the law regarding trusts, ‘the law of trusts’. 

The law of trusts is not a separate branch of law from equity, but rather it applies basic principles of equity. In particular, a trust imposes equitable obligations on the holder of trust property primarily because the trustee owes fiduciary obligations in relation to the trust property. Thus in DKLR Holdings Co (No 2) P/L v Commissioner of Stamp Duties (1980) 1 NSWLR 510, for example, Hope JA said:

The trustee …has at law all the rights of the absolute owner in fee simple, but he is not free to use those rights for his own benefit in the way he could if no trust existed. Equitable obligations require him to use them in some particular way for the benefit of other persons. (Emphasis added)

The modern trust evolved from the medieval use of land whereby land was held ‘for the use of’ another person (the cestui que use) in order to avoid feudal duties and to enable disposition of land upon death. However, the subsequent enactment of the Statute of Uses (1535) prevented the ‘use’ from operating effectively – but lawyers were able to achieve the same effect by introducing a second ‘use’ called a ‘trust’ (ie, a ‘trust upon a trust’). The modern law of trusts emerged from this historical setting.

2.
Definition of a Trust (4 Indicia)

What is a trust? A trust is not a legal entity, it is the legal relationship existing between the trustee(s) of the trust on the one hand and other persons including the creator (‘settlor’) and beneficiaries on the other hand (cf. partnership). This point should not be overlooked because trusts are frequently discussed in a ‘shorthand’ manner which suggests that they are separate legal entities: eg., Blackacre was purchased by the Smith Family Trust; 2,000 shares in BHP Ltd are held by the JX Unit Trust. Taking the above examples, it is more accurate to say: (1) Blackacre was purchased by John Smith as trustee for the Smith Family Trust; (2) 2,000 shares in BHP Ltd are held by Acme Holdings Pty Ltd as trustee for the JX Unit Trust. 

There are four (4) indicia of a trust:

· A legal or equitable title to property vested in a trustee;

· Trustee’s obligation is an equitable, fiduciary one;

· The obligation relates to property, and

· The obligation is ‘annexed to’ property in that it attracts proprietary consequences

3.
Classification of Trusts

Trusts are classified by the manner in which they come into existence. There are essentially three (3) kinds of trust:

3.1
Express Trust

An Express Trust exists where there is a clearly expressed intention to create a trust of specific property for the benefit of some other person(s). Such a trust may be public (ie, for some public (charitable) purpose) or private for the benefit of one or more persons.

The creation of an express trust requires three (3) certainties:

· Certainty of intention to create a trust;

· Certainty of subject matter of the intended trust, and

· Certainty of object(s) (beneficiaries or charitable purpose).

An Express Trust can either be: 

(a)
Fixed (ascertainment of the beneficiaries depends upon the construction of the trust instrument), or

(b)
Discretionary (trustee has power of selection of beneficiaries).

3.2
Resulting Trust (Implied Trust)

A Resulting Trust arises automatically by implication in the sense that it fills what would otherwise be a gap in the beneficial ownership. So, for instance, a presumed resulting trust arises from a rebuttable presumption of intention: eg, “I devise Blackacre to my trustees upon trust for A if he attains the age of 25 years” (and A dies before attaining the required age). In such circumstances (of impossibility) the intention to create a (resulting) trust in favour of the donor is presumed unless the contrary intention is proved. 

3.3
Constructive Trust

A constructive trust is imposed by the law (ie, in equity), independent of the intention of the parties; so it acts as a formula for equitable relief: eg, Boardman v Phipps
4.
Trusts -v- Other Legal Relationships

4.1
Trusts & Fiduciary Relationships

Although every trustee is a fiduciary, there are many fiduciary relationships in which the fiduciary is not a trustee because they do not hold any property for the exclusive benefit of others: eg, agents.

4.2
Trusts & Bailment

A bailment is a delivery of personal chattels to a bailee subject to a condition that they be returned to the bailor once the purpose of the bailment is complete: the bailee obtains only possession of the chattels and not any property in them.

4.3
Trusts & Agency

Agency arises where one person has the express or implied authority to act on behalf of another. However, whereas a trustee contracts as principal, the agent contracts on behalf of the principal. Nevertheless, trust and agency may overlap

4.4
Trusts & Debt

A debtor is under a common law duty to pay money to his creditor, but the obligation is merely personal. Cf. a trustee who has both equitable proprietary obligations and personal obligations. There are also distinctions between the positions of a creditor and a beneficiary. The beneficiary has proprietary remedies while the creditor has only personal remedies. Furthermore, in the case of bankruptcy the beneficiary can stand outside the bankruptcy whereas the creditor cannot.

See: Re Kayford Ltd Chancery (1975)

Mail order business, payment for goods received in advance. A company (K) opened separate “customer trust deposit accounts” and paid these funds into the accounts. K subsequently went into liquidation. 

Issue: who owned the accounts?

Question 1: Are the customers beneficiaries under a trust (and so the funds do not from part of the company’s estate in liquidation) or are they simply like any other unsecured creditor?

Question 2: Do the ‘three (3) certainties of trust’ exist?

· Intention (?) There is no need for particular words such as ‘trust’ or ‘confidence’; the sender may create a trust by words or the company may create a trust by taking steps on receipt of the funds eg separate accounts);

· Subject (yes), and

· Object (yes).

If these steps are taken then the relationship changes from a debt to a trust

Can a trust and a debt co-exist?

See: Barclays Bank v Quistclose Investment Ltd HL (1970)

Rolls Razor (RR) needed £200,000 to pay a declared dividend (=debt). RR borrowed the money the Quistclose and then paid the funds into a special account with Barclays Bank (BB) of which BB had notice. Before the dividend was paid, RR went into liquidation.

Wilberforce J:

Query whether there was a primary trust for the payment of a creditor (dividend) which if failed gave rise to a secondary trust in favour of the provider (Q). He said yes. A debt & a trust could co-exist. As to the question of notice he said that a mere request to put the funds in a separate account was not equal to notice, but here BB had been told by letter the ‘purpose’ & this equated to sufficient notice.

This case clarified the position that creditors have equitable rights before liquidation, but what is the position of the provider the funds before liquidation?

See: Carreras Rothmans v FMT HCA 1985

Advertising agency FMT for Rothmans. R. paid FMT funds each month to cover outlays to media. If FMT went into liquidation, R may have to pay again to maintain good relations with the media. So monies were placed into a special account ‘for the purposes only of meeting the accounts of media’. FMT went into liquidation, R sought a declaration that the funds were held on resulting trust for R

Ask was the property transferred for a specific purpose only? Yes provider was R on terms that FMT received the funds only for the stipulated purpose So R = the lender in Q

Cf. Australian Elizabethan Theatre Trust 1991 (nominated donations No)

Stephen Travel Service International PL v Qantas Airways 1988 (airfare prepayments? Yes).

5.
Trusts and Powers

A ‘power’ is a legal relationship where one person has the authority to take a step that affects the rights or obligations of another: ie, one person has ‘power’ over another in a legal sense. Such powers are usually created under a legal instrument.

There are essentially two (2) classes of powers administrative powers (eg, power to sell invest, etc) and dispositive powers (ie, power to ‘dispose’ of property in a way that affects the ownership of some other person). Dispositive powers are more commonly (but perhaps confusingly) called ‘powers of appointment’. The term ‘appoint’ is used here in the sense of bestowing a benefit (eg, I appoint you a QC).

Powers of appointment can be classified into three (3) types:

· General: the donee can ‘appoint’ (ie, give the property to anyone);

· Special: the donee can ‘appoint’ the property to a limited class of persons as appointees; and

· Hybrid: the donee can ‘appoint’ anyone except ...

We are concerned with the class of powers called ‘powers of appointment’ and we need to distinguish them from trusts. The distinction is clear in that:

· The holder of a power does not need to have title to the property;

· The holder of the power is not necessarily subject to a fiduciary duty, and 

· The objects of a power do not necessarily have any beneficial interest

BUT:

Powers of appointment are most commonly conferred on persons who are also trustees, often in the same trust instrument. So the donee can be both a trustee and a holder of a power, and it can be difficult to determine which ‘hat’ the donee is wearing. (Perhaps it would help if it was called a Deed of Trust and Powers).

There is some help by distinguishing the nature of the power being exercised:

· Mere or Bare Power of appointment (also called ‘power collateral’): power of appointment in which the holder is ‘authorised’ but not obliged to exercise the power. (ie wearing the ‘power hat’), and

· Trust power of appointment: power in which the holder is ‘directed’ or has a duty or obligation to exercise the power (ie wearing the ‘trust hat’).

Note, however, that the inclusion of a mere power in a trust instrument does not convert it into a trust power!

As to whether a power is a ‘mere power’ or a ‘trust power’ there is some guidance in Re Leek 1967

Why is this distinction important? There were previously 2 different tests to satisfy the requirements of certainty of object of mere powers & trust powers. The test for certainty of objects of mere powers was criterion certainty (fulfil a criterion) and for trust powers was list certainty (in the list).

See:
Re Gestener 1953

Re Gulbenkian’s Settlement Trusts 1970

Re Baden’s Trust Deed, McPhail v Doulton 1971

