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1. Overview

The usual reason for a company to enter into receivership, voluntary administration or winding up is because of insolvency but it is possible for these activities to occur even if the company is solvent.  When the reason is insolvency, receivership provides a possible method for creditors to try to recover their money.  Voluntary administration presents an opportunity to allow the company to be placed in a ‘safety zone’ from its creditors pending a decision on the company’s future.  A possible decision could include the opportunity of enabling the company to trade out of its difficulties.  A liquidator is appointed during the winding up (or liquidation) of a company.  The liquidator sells off the company’s assets and pays the proceeds to the creditors with the final result usually being the end of the company or deregistration.

2 Receivership

Powers and Duties of Receivers

A receiver is a person appointed to take possession of property. The receiver may be appointed by a court or by a secured creditor.  In company law a receiver takes control of a company’s property for enforcement of a creditor’s security and to prevent improper disposal of the company’s property.

The definition section 9 defines ‘controller’ to include a receiver and provides that a ‘managing controller’ means a receiver and manager of property of a corporation or any other controller of that property who has functions or powers in connection with managing the corporation.

S 90 states that the receiver of property of a body corporate is also a manager if the receiver manages or has power to manage the affairs of the company.

A typical receivership occurs where a creditor has a charge over a business and appoints a receiver to enforce it.  The powers are found in the instrument of charge and are usually very wide.  These include the power to manage the company’s business and to carry on trading.  The creditor decides whether the company’s assets should be sold or whether its business should be carried on.

Powers under the Act

General - s 420(1) gives a receiver the power to do all things necessary or convenient to be done for the attainment of the objectives for which the receiver was appointed.

Specific powers see s 420(2).  These include the power:

· to carry on any business of the corporation

· to convert property of the corporation into money

· to borrow on security

· to execute documents

· to bring or defend proceedings in the name of the corporation

· to use the corporation’s seal

· to engage or discharge employees on behalf of the corporation

· to appoint an agent

The receiver will not be able to sell the following assets:

· assets held by the company as trustee

· property owned by a lessor who has given the company only a lease of the property for a term

· goods which the company has brought under a contract providing for retention of title by the vendor until there has been payment in full

· property subject to a charge ranking in priority to the charge of the secured creditor who appointed the receiver

Property of the company does not vest in the receiver either at law or at equity by virtue of the appointment.  Ordinarily if proceedings are taken to recover money or properly due to the company the proceedings are taken in the name of the company.

The court may order a managing controller to dispose of specified property even though a prior secured creditor in respect of it has not consented (s 420B)  The court must be satisfied that:

· the controller has a power of disposition

· the controller has taken all reasonable steps to obtain the prior secured creditor’s consent

· sale under a court order is in the best interests of the creditors and the corporation and

· such a sale will not unreasonably prejudice the rights of the prior secured creditor

Duties of persons enforcing the security

Equity imposes the duty to act in good faith and for proper purposes on secured creditors in relation to the chargor.  Failure to perform the duty can lead to the sale being set aside or the award of compensation.

s 420A requires that a receiver, when exercising a power of sale in respect of property of a corporation, must take all reasonable care to sell the property for the market price or if it does not have the market price, the best price that is reasonably obtainable having regard to the circumstances existing when the property is sold.

Contravention of s 420A could attract a penalty under s 1311.

Liability of Receivers

Liability to the company

Validity of appointment – a receiver who acts without authority could be liable for trespass or conversion.

Where there is a doubt, on a specific ground, as to the validity of the appointment of a receiver or the assumption of control by another controller, this can be resolved by the court on application by the receiver or other controller, the corporation or a creditor(s 418A).

A receiver is in a fiduciary position e.g. any improper profit made by the receiver would have to be given up to the various persons interested in the property: Cape v Redarb Pty Ltd.  The receiver is also an agent of the company and owes duties in contract and tort and as a fiduciary to the appointee.

The definition of ‘officer’ includes a receiver so the duties applicable to directors and other officers which (we studied earlier) apply to receivers.  See ss 180-184.

Pre-receivership company liabilities

Generally the receiver takes control of the whole of the company’s property and is not liable for contracts which the company made before the receivers appointment unless the receiver acts to assume liability.

Liability for Rent

S 419A operates under a pre-existing agreement where the corporation continues to use or occupy or be in possession of property of which someone else is the owner.

Under s 419A(2) personal liability for rent or other amounts payable by the corporation are imposed on the receiver.  He/she is liable for as much as is attributable to a period that begins more than 7 days after a ‘control day’ (defined in s 9) and throughout which

· the corporation continues to use the property and

· the controller controls the property

The controller can avoid liability by giving the owner a notice stating that he/she does not propose to exercise rights in relation to the property. (s 419(3)(4)).

Liabilities incurred during the receivership

S 419- The receiver may be liable for debts incurred for:

· services rendered

· goods purchased or

· property hired, leased, used or acquired

S 419 preserves the receiver’s rights against the company or any other person.

s 419 is aimed at preventing a court-appointed receiver from ordering goods, not paying for them and then realizing the company’s property for the benefit of the chargee and leaving the seller of goods to sue a company which has no assets.

Debts outside ss 419 and 419A where the receiver is declared to be agent for the chargor-company

The company rather than the secured creditor is the receiver’s principal. If the receiver discloses the agency they cannot be personally liable unless personal responsibility is undertaken.

Debts outside ss 419 and 419A where the receiver is not declared to be agent for the chargor-company

If the instrument of charge does not make the receiver the agent of the company then the receiver is the agent of the secured creditor who appointed the receiver.

Liability to preferential creditors

A receiver enforcing a floating charge is liable for payment out of the company’s property to certain unsecured creditors who are given priority over the secured creditor by the s 433 and s 561.

S 433 provides that, where:

· a receiver is appointed on behalf of the holders of debentures which are secured by a floating charge; or

· possession is taken of property comprised in a floating charge by or on behalf of debenture holders

certain debts must be paid out of the property coming into the receiver’s hands in priority to principal or interest payable pursuant to the debentures.  S 433 only applies to a company that, at the time the receiver is appointed or possession is taken, is not in liquidation.

The debts entitled to priority are:

· insurance moneys payable to third parties pursuant to s 562

· the reasonable fees and expenses of an auditor who has been refused permission by the ASIC to resign

· any auditors’ fees due under s 433(6)(7)

· wages, leave entitlements, retrenchment payments and advances for such payments.

Receivers indemnity against liability

A contractual indemnity may be obtained from the secured creditor in respect of liability incurred in the receivership which could relieve the receiver from civil liability for conduct not involving dishonesty.

Effect of administration on potential or existing receivership

Administration before receiver is appointed

The appointment of an administrator has an effect on a receivership.  Only certain secured creditors can enforce their security while a company is under administration.  
The period of administration lasts until the company’s creditors have decided whether:

· to have the company execute a deed of company arrangement

· to have the company wound up under a creditor’s voluntary winding up or 

· handing the company back to the control of its directors

The secured creditors who can enforce are-

· those with security over perishable property (s 441C)

· those with security over the whole, or substantially the whole, of the company’s property (s 441A)

· others who obtain the administrator’s consent or the court’s leave (s440B)

Administration after receiver is appointed

Generally, a secured creditor who has begun to enforce a security before the appointment of the administrator can carry on enforcing.

Under s 441D the court may restrain enforcement by a secured creditor during the period of administration as in the case where the property secured is essential to the company’s business should the creditors resolve that the company should continue in business.  The court has to be satisfied that the creditor’s interest can be protected.  A receiver can also be restrained (s 441H).  At the end of the administration period secured creditors are no longer barred, they may or may not agree to be bound by a deed of company arrangement

Effect of liquidation on potential or existing receivership

Winding up before receiver is appointed

The winding up of a company in insolvency or by order of the court does not affect the secured creditor’s right to realise or otherwise deal with the security s 471C.  If a company commences to wind up before a secured creditor appoints a receiver, the secured creditor’s right to appoint under a power in the instrument of charge is not disturbed.  If the charge is over all the assets the liquidator will have no recourse to those assets until the charge has been satisfied.

Receivership prior to winding up

If the company begins to wind up following the appointment of a receiver, the receivership will normally continue.  The agency of the receiver will diminish when the company goes into liquidation.  The liquidation does not affect the receivers powers to hold and dispose of the company’s property which was charged. The company is unable to carry on its business when in liquidation except to the extent necessary for the beneficial winding up of the company. (s 493(1))

3. Voluntary Administration

Voluntary administration provides an insolvent company with a ‘safety zone’ where it remains safe from creditors claims while the administrator investigates the company’s affairs and decides whether to recommend to creditors that a deed of company arrangement be executed to enable the company to regain its financial viability. Alternatively the administrator may recommend that the company be wound up or returned to the control of the board of directors.

While a company is under administration:

· the powers of the officers of the company are suspended; and

· there is a moratorium on claims and actions by creditors against the company, subject to a few limited exceptions

Appointment of an administrator

The voluntary administration of a company begins with the appointment of an administrator s 436A-436C:

1. by resolution of the directors of the company where the directors are of the opinion that the company is insolvent or is likely to become insolvent at some future time s 436A

2. by a liquidator or provisional liquidator where he/she thinks that the company is insolvent or is likely to become insolvent at some future time s 436B or

3. by a chargee (secured creditor) entitled to enforce a charge on the whole or substantially the whole of the company’s property

Insolvent

95A Solvency and insolvency 
(1) A person is solvent if, and only if, the person is able to pay all the person's debts, as and when they become due and payable. (2) A person who is not solvent is insolvent. 

The Corporations Regulations provide some assistance in regulation 7.5.02

A body corporate becomes insolvent at a particular time if, and only if, at that time:

· An administrator of the body corporate is appointed

· A receiver, or a receiver and manager, of property of the body corporate is appointed or

· The body corporate enters into a compromise or arrangement with its creditors.

Committee of Creditors
The creditors of a company under administration may appoint a committee of creditors at the first meeting of creditors which must be held within 5 business days of the commencement of administration (s 436E(2)).  At the meeting the creditors may also replace the administrator with another. (s 436E(4).  The purpose of the committee is to consult with the administrator about the administration. (s 436F).

Conduct of the Administration

The administrator takes control of the company’s business property and affairs and is empowered to carry on the business and manage the company’s property and affairs (s437A(1)).  He/she can dispose of all or part of the company’s business or property  (s 437A(1)(c)) and can remove and appoint directors and conduct other activities in the company’s name (s 442A).

The administrator can deal with property under a crystallised charge as if the charge were still floating (s 442B).  However charged property that is subject to retention of title clauses cannot be disposed of except in the ordinary course of business or with the permission of the charge holder, the owner or the Court (s 442C).  The administrator acts as agent for the company (s 437B) and must report to the committee of creditors about matters relating to the administration (s 436F(3)).  The main role of the administrator is to investigate the company’s business in order to make a recommendation to creditors which of the following courses of action would be in the interests of creditors:

· entering into a deed of company arrangement

· ending the administration

· the winding up of the company (s 438A)

While the company is under administration the officers of the company are unable to exercise any of the powers or perform any of their functions without the written approval of the administrator who has control of the company (s 437C(1)).  Any unapproved transaction by an officer will be void and can make the officer liable to compensate the company for any loss arising from the proposed transaction. (s 437E).

Members of a company under administration are unable to deal with their shares

According to s 435C the normal conclusion to an administration will be in one of the following methods:

· a deed of company arrangement is executed by the company and the deeds administrator; or

· the company’s creditors resolve at the creditor’s meeting that the administration should end; or 

· the company’s creditors resolve at the creditor’s meeting that the company should be wound up.

Position of secured creditors

A registrable charge is void against the administrator unless a notice of charge is lodged with the ASIC within the time limits stated in s 266 (i.e. generally within 45 days after creation or at least 6 months before the appointment of an administrator).

S 440B provides that during the administration of a company a person cannot enforce a charge except with the administrator’s written consent or with the court’s leave. ( s 9 defines ‘enforce’).  Chargees with security over the whole or substantially the whole of the company’s property and chargees with security over perishable property have more rights to enforce during an administration than other secured creditors.

An administrator must give notice to a total security holder as soon as practicable.  The total security holder has 10 days from the appointment of the administrator to decide whether to enforce.  If the total security holder does not decide to enforce then the security holder is barred from enforcing until the end of the administration period.

S 420A requires a person enforcing a charge by sale to take all reasonable care to sell for the best price.  If the total security holder fails to sell a business as a going concern when that could have reasonably been done then this could breach s 420A.

Floating Charges

The administrator may ignore any crystallization of a floating charge not brought about by enforcement.  The administrator can deal with the property charged as if the charge were still a floating charge (s 442B)

Charges over perishable property

Chargees can enforce their security.

Other secured creditors

Other secured creditors can enforce during the administration period only with the administrator’s written consent or the court’s leave (s 440B).  Any creditor may apply under s 447B to the Federal or Supreme Court to protect the creditors interest while the company is under administration.

If the creditors execute a deed of company arrangement, secured creditors are no longer barred from enforcing unless they agree to be bound in the deed.  If the deed is to be executed or has been executed, secured creditors can be restrained by the Federal or Supreme Court under s 444F from realizing or otherwise dealing with the property needed for the rehabilitation of the company if the court is satisfied that the creditor’s interests will be adequately protected.

Rights of owner or lessor of property

An owner or lessor who acted to recover the property before the administration began can complete the recovery (s 441F) but the Federal/Supreme Court may order that the property not be taken provided that the owner or lessor is otherwise protected (s 441H).  Owners and lessors who do not act before the beginning of the administration are prohibited by s 440C from taking possession of the property during the administration except with the administrators written consent or the court’s leave.

The process of administration 

The administrator’s liability

The administrator is taken to be acting as the company’s agent when acting as administrator (s 437B).  So the administrator will not be liable if the agency is disclosed at the time that the liability is incurred on behalf of the company.  Usually the company’s administration will be apparent because the company is required to set out in every public document and certain negotiable instruments the expression ‘administrator appointed’ after the company’s name where it first appears.

The administrator is personally liable for 

· services rendered

· goods bought or

· property hired, leased, used or occupied. (s 443A(2)).  

The administrator has a right of indemnity against the company or anyone else who agrees to indemnify him/her.  The administrator is given by s 443D a right of indemnity by s 443D out of the company’s property in respect of liabilities under ss 443A, 443B and 443BA which include the administrator’s remuneration.  To secure the indemnity the administrator has a statutory lien (s 433F) on the company’s property under the administrator’s control.  To the extent that the statutory lien is not available then there may be an equitable lien.

Where the administrators have a lien over property under their control they are secured creditors not affected by s 556 (priority payments).  Otherwise if the lien is not over property controlled by the administrator then he/she is an unsecured creditor and subject to the ranking in s 556.

An administrator cannot be indemnified by the company against liability for negligence, default, breach of duty or breach of trust (see ss 199A 199B).  He/she is in a fiduciary position and subject to the duties imposed by equitable principles.  The courts supervisory jurisdiction under s 447E enables a complaint to be brought by the company’s creditors or members.  An administrator is an ‘officer’ (s 9) and subject to the statutory duties for officers but he/she can be excused from civil liability where the court considers that he/she has acted honestly and ought fairly to be excused (s 1318).

Administration under a deed of company arrangement

If the creditors resolve that the company should execute a deed of arrangement the administrator prepares an instrument (s 444A(3)).  The deed must include matters in s 444A(4) and other prescribed provisions. Some of the matters relate to the nature and duration of any moratorium period and the extent to which the company is to be released from its debts.  The company must execute the deed within 21 days of the creditors meeting (s 444B).  When the deed is executed by both the company and the administrator the instrument becomes a deed of company arrangement (s 444B(6))

Persons bound by the deed

Once the deed is executed the following persons are bound by its terms:

· unsecured creditors

· secured creditors and owners and lessors of property (but only to the extent that those persons agreed at the creditor’s meeting to be bound or the Court orders them pursuant to s 444F s 444D

· the company, its officers and members, and 

· the deed’s administrator s 444G

Any person bound by the deed is prevented from proceeding with an application for the winding up of the company, or with proceedings against the company’s property or proceeding with any enforcement process in relation to the company’s property without the leave of the Court (see s 444E). The Court may prevent an owner or lessor of property that is used by the company from recovering the property in certain circumstances (s 444F(4)(5)). 

The deed only operates to release a company from its debts to the extent that the deed provides and the creditor concerned is bound.  Creditors, by resolution passed at a meeting of creditors, can vary the deed in accordance with s 445F see s 445A.

A deed of company arrangement terminates upon the first to occur of the following events:

· the Court makes an order terminating the deed under s 445D or 

· the company’s creditors resolve to terminate the deed or

· the conditions for termination set out in the deed have been fulfilled s 445C

4. Winding Up

Winding up – Definition

Ford 

“Winding up (also called liquidation) is a form of external administration under which a liquidator assumes control of a company’s affairs to discharge its liabilities to prepare for dissolution…When a company is dissolved ASIC strikes its name off the register.” (Note ‘dissolution’ is now referred to as ‘deregistration’)

Modes of winding up:

· winding up by the Federal/Family/Supreme Court

· voluntary winding up which may be a members voluntary winding up or a creditors voluntary winding up

A compulsory winding up by the court can be

· a winding up in insolvency under Part 5.4 or 

· another compulsory winding up under Part 5.4A.

General process of winding up

· The company passes a special resolution or the court makes an order for the company to be wound up

· A liquidator is appointed and control of the company passes to the liquidator.

· The liquidator converts into cash all the company’s property, gets in so much of the uncalled capital as necessary to pay debts, and pays out all creditors.  If the assets and uncalled capital are insufficient then the liquidator pays the creditors in the order of priorities.

· If, after payment of winding up expenses and payment, any surplus remains, this is then distributed to all shareholders in accordance with the company’s constitution.

· The company is dissolved.

Winding up in insolvency by the court

The most common windings up by the court are on the ground of insolvency see Part 5.4 and s 459A.  An application to have an insolvent company wound up in insolvency is made under s 459P.

The court also has power to order that a company be wound up in insolvency where the court is satisfied that the company is insolvent when an application for winding up has been made under

· S 232 – affairs of the company are being conducted in a manner that is unfairly prejudicial or oppressive

· S 461 –winding up on other grounds

· S 464 – winding up in connection with an investigation under the ASIC law where ASIC concludes that the company is insolvent s 459B

There are also presumptions which are rebuttable upon proof to the contrary. These entitle the court to presume that a company is insolvent, if during or after the three months ending on the day when the winding up application was made:

· the company failed (as defined by s 459F) to comply with a statutory demand

· execution or other process issued on a judgment, decree or order of an Australian court in favour of a creditor of the company was returned wholly or partly unsatisfied;

· a receiver of property of the company was appointed pursuant to the terms of an instrument relating to a floating charge on the property;

· an order was made for the appointment of a receiver for the purpose of enforcing such a charge

· a person entered into possession, or assumed control, of such property for such purpose; or

· a person was appointed to enter into possession or assume control (whether as agent for the chargee or for the company) s 459C(2).

S 459P sets out those who may apply to the court for a company to be wound up in insolvency:

· the company

· a creditor

· a liquidator or provisional liquidator

· a prescribed agency (e.g. Australian Prudential Regulation Authority)

The following require leave of the court and there must be a prima facie case that the company is insolvent:

· a director

· a person who is a creditor only because of a contingent or prospective debt,

· a contributory (a member or ex-member who is liable to contribute to the property of the company see Part 5.6 Div 2)

· ASIC  -  see s 459P

The statutory demand procedure
A statutory demand is a demand served under s 459E (see s 9).  A person may serve on a company a demand in respect of a debt/debts due and owing provided that they total more than $2,000 (see s 9).  The demand:

· must specify the debt and the amount

· must require the company to pay the amount of the debt or debts or secure or compound for that amount due to the creditor’s reasonable satisfaction, within  21 days after the demand is served on the company

· must be in writing

· must be in the prescribed form, and

· must be signed by or on behalf of the creditor s 459E(2)

Winding up on other grounds by the court 

Part 5.4A applies to the winding up of a company on grounds other than that the company is insolvent. These grounds are set out in s 461:

a) the company has resolved by special resolution to be wound up by the court

b) [Repealed]

c) the company does not commence business within a year from its incorporation or suspends its business for a whole year

d) the company has no members

e) the directors have acted in the affairs of the company in their own interests rather than in the interests of the members as a whole, or in any manner which appears unfair or unjust to members

f) the conduct of the affairs of the company is oppressive or unfairly prejudicial to or unfairly discriminatory against a member or members, or is contrary to the interests of the members as a whole

g) an act or omission by or on behalf of the company or a resolution of a class of members is oppressive or unfairly prejudicial to or unfairly discriminatory against a member or members, or contrary to the interests of members as a whole

h) ASIC, following an investigation, reports the company is unable to pay its debts and should be wound up or that it is in the interests of the public, the members or creditors that the company should be wound up or

(j)  where on the application of the Australian Prudential Regulatory Authority the court is of the opinion that it is in the interests of the public, shareholders or creditors that the company be wound up or

(k) the court is of the opinion that it is just and equitable that the company be wound up

Who may apply?

The application under s 461 may be brought by

· the company 

· a creditor 

· a contributory

· the liquidator of the company

· ASIC pursuant to s 464 or pursuant to s 464(2A) or

· the Australian Prudential Regulatory Authority   (s 462)

Commencement of Winding up

The winding up will be taken to have commenced on the day on which the winding up order was made s 513A(e) but this does not apply where immediately before the order was made

· a winding up of the company was already in progress

· the company was under administration or was subject to a deed of company arrangement

· a provisional liquidator was acting and prior to his/her appointment the company was under administration (s 513A(a)-(d))

Effect of the order

S 471- An order for winding up a company operates in favour of all the creditors and contributories of the company as if it had been made on the joint application of the creditors and contributories.

The order is binding on all creditors and contributories of the company. Other consequences are:

· the powers of the officers of a company are suspended during the winding up and cannot be performed or exercised without approval from the liquidator or other relevant person as specified in s 471A(1)

· no proceedings against the company or in relation to property of the company nor any enforcement process (defined in s 9) in relation to such property can be commenced or proceeded with without the leave of the Court s 471B

· dividends can no longer be declared

· dispositions of property of the company made and executions put in force after the date of the order are invalid under s 468 (some exceptions)

· employees are discharged and may prove for their salary in the winding up

Powers of the Court

The Court has extensive powers after the winding up order is made see Div 3 Part 5.4 and these include:

· the power to stay or terminate the winding up (s 482)

· the power to appoint a special manager with respect to the property or the business of the company (s 484)

Voluntary Winding up

The members control the winding up if the company is solvent (members’ voluntary winding up) and the creditors if the company is insolvent  (creditors’ voluntary winding up).

A company may be wound up voluntarily if the members in general meeting pass a special resolution.  The court’s leave is needed if 

· an application for the company to be wound up in insolvency has been filed or

· the Court has ordered that the company be wound up in insolvency (s 490)

Declaration of Solvency
Before notices of the meeting to consider the resolution are sent to members the directors must declare in writing that the company is solvent s 494.  This declaration requires that the directors have made an inquiry into the affairs of the company and at a board meeting have formed the opinion that the company will be able to pay its debts in full within a period not exceeding 12 months after the commencement of the winding up.  This declaration is to have attached to it a statement of affairs showing the company’s property and the total amount to be realised from that property, the liabilities and the estimated expenses of winding up. (s 494(2)).

A director making such a declaration without having reasonable grounds for the opinion that the company would be able to pay its debts within the ensuing 12 months commits an offence (s 494(4)).  If a company fails to pay all the debts within 12 months from the winding up it is presumed against every director making the declaration of solvency that he did not have reasonable grounds for his opinion (s 494(5)).

Creditors’ voluntary winding up

If no declaration of solvency is made, the company must cause a meeting of its creditors to be summoned for the next day, on which the meeting of members is to take place to consider passing a member’s special resolution for winding up (s 497).  A full statement of the company’s affairs including the method of valuation of the assets and a list of creditors is to be laid before the meeting.  The creditors can choose a liquidator and if they do not exercise a choice, the liquidator is the person nominated by the members (s 499).

Effect of the creditors winding up 

The main effects of a company going into a creditor’s winding up are:

· All the powers of the directors cease except so far as their continuance may be approved by (a) any committee of inspection or (b) in the absence of a committee of inspection, the creditors (s 499(4))

· The company is to “cease to carry on business except so far as is in the opinion of the liquidator required for the beneficial winding up” of the company (s 493(1)

· After the commencement of the winding up all actions are stayed and may not be proceeded with except with the leave of the court (s 500(2))

In contrast to the position in a compulsory winding up the company’s dispositions made after the commencement of winding up are valid.

Effect of member’s voluntary winding up

The main effects of a company going into a members’ voluntary winding up are:

· All the powers of the directors cease except so far as their continuance may be approved by (a) the liquidator or (b) the company in general meeting with the consent of the liquidator (s 495(2))

· The company is to cease to carry on its business except so far as is, in the opinion of the liquidator, required for the beneficial winding up of the company (s 493(1)

· Transfers of shares after the commencement of winding up, unless made with the sanction of the liquidator are void (s 493(2)).

There is no provision imposing a general stay of proceedings against a company subject to a member’s voluntary winding up (unlike the position where a company is wound up in insolvency).

Liquidators

A liquidator takes possession of the company’s assets, realizes (sells) the assets, determines what debts are payable by the company and distributes the proceeds of the realized assets.

The liquidator has duties which include the following:

· to conduct an impartial investigation into the affairs of the corporation

· to collect the assets

· to keep proper books during the winding up and to lodge appropriate notices and reports to ASIC

A liquidator is an ‘officer’ and is subject to the duties imposed upon officers under the legislation.  There is a fiduciary relationship between the liquidator and the company so the liquidator owes fiduciary duties to the company.

Examinations
There are powers under the Corporations Act for examination of officers and of non-officers to provide information about insolvent companies. These examinations assist the liquidator to obtain information about the assets of the company for the benefit of creditors.

An examinable officer includes a director, secretary or executive officer of the company.  If an eligible person applies for a summons to examine an officer about the examinable affairs of the company, the court is obliged to grant the application without investigating the reasons why the application was made. (s 596A). See s 9 for a broad definition of ‘examinable affairs’ which includes the promotion, formation, management, administration or winding up or the corporation.

If an eligible person applies to examine other persons the court must be satisfied that 

· the person has taken part or been concerned in the examinable affairs of the corporation and has been, or may have been, guilty of misconduct in relation to the corporation; or

· the person may be able to give information about the examinable affairs of the company.

Order of payment of debts

The usual order is:

1. Secured creditors

2. Expenses of the winding up

3. Unpaid wages, unpaid superannuation contributions and other employee entitlements

4. Unsecured creditors

5. Members (if any surplus remains)

(This is a summary the statutory order of priority for items 2 to 4 above and it is set out in section 556.)

The liquidator only distributes items 2 to 5 if a valid charge exists over property of the company.  However a secured creditor may choose to surrender its security to the liquidator for the benefit of creditors generally and to rank with unsecured creditors and prove for the debt. Or the secured creditor may realise its security and prove for the balance of the debt if there is money owing.  If funds are insufficient to pay all the employee claims the liquidator is required to pay these before a secured creditor with a floating charge can receive payment (s 561)

A creditor submits a proof of debt to the liquidator ( s 553D) which is usually a standard form with details about the debt  (see Corporations Regulations 5.6.40).

5. Deregistration of companies

The company exists until it is deregistered.  It is possible that instead of proceeding to deregistration a company which has been put into liquidation may (as an exception) be given a new lease of life by the court making an order under s 482 which terminates the winding up.

Deregistration can be 

· Voluntary

· Initiated by ASIC or

· Ordered by the Federal Court or a Supreme Court

Voluntary deregistration s 601AA

S 601 AA (1) An application to deregister a company may be lodged with ASIC by 

a) the company; or

b) a director or member of the company; or 

c) a liquidator of the company

The conditions for being able to apply for deregistration are set out in s 601AA(2):

· all the members must assent

· The company is not carrying on a business

· The company’s assets must be worth less than $1,000 the company must have paid all the fees and penalties payable under the Law

· The company must have no outstanding liabilities; and 

· The company must not be a party to any legal proceedings

The applicant must give ASIC any information that ASIC requests about the current and former officers of the company (s 601AA(3)).

Deregistration initiated by ASIC under s 601AB

ASIC can initiate deregistration if the company has failed to lodge documents

1) The company’s annual return is at least 6 months late and

2) The company has not lodged any other documents under the Act in the last 18 months and

3) ASIC has no reason to believe that the company is carrying on its business.

ASIC may decide to deregister a company that is being wound up and ASIC has reason to believe that:   (see s 601AB(2))

The liquidator is no longer acting or

· The company’s affairs have been fully wound up and a liquidator’s return is 6 months late or

· The company’s affairs have been fully wound up and the company is unable to get a court order for deregistration.

ASIC must give notice to the company and this notice must also be published in the Gazette s 601AB(3)

Deregistration ordered by the court

Deregistration may be ordered by the court:

· under s 413(1)(d) in reconstruction proceedings in respect of any redundant company

· under s 481(5)(b) when ordering releases of a liquidator on completion of a winding up

· following the final meeting in a voluntary winding up

Deregistration following compulsory winding up

Deregistration by ASIC under an order of the court may follow an application by the liquidator under s 480 for an order that the liquidator be released and the company deregistered.

Deregistration following voluntary winding up

When the company’s affairs are fully wound up, the liquidator is to make up an account showing how the winding up has been conducted and the company’s property disposed of and is to call a meeting of the company or, in the case of the creditors winding up of the members and creditors for the purpose of laying before it the account and explaining it (s 509).  ASIC must deregister the company when 3 months have elapsed after the liquidator has lodged with ASIC a return stating the final meeting has been held with a copy of the final account attached.

Consequences of Deregistration

When a company ceases to exist upon deregistration it ceases to exist in its place of incorporation and elsewhere. The liquidator loses power and its duties to creditors and contributories has ended.  The company ceases to be a legal person and cannot commence any legal proceedings.

Reinstatement of registration

A company can be resuscitated after it is deregistered.  S 601AH(1) allows ASIC to reinstate a company’s registration if ASIC is satisfied that the company should not have been deregistered.  The Court may also order a company’s reinstatement (s 601AH(2)).
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