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INTRODUCTION

This unit, Law of Associations, has three parts. Part 1 examines the general law (ie, common law and equitable principles) regarding partnership and joint ventures and then overlays the Partnership Act 1898 (NSW). Part 2 examines the general law on unincorporated non-profit associations and then discusses impact of the Associations Incorporation Act 1984 (NSW) as amended. Part 3 examines the general law regarding corporations and the impact of the Corporations Act 2001 (Cth) and predecessor legislation.

This lecture has three parts. Part 1 considers the range of business structures and arrangements. Part 2 discusses unincorporated non-profit associations. Part 3 introduces the law of partnership.

DIFFERENT TYPES OF BUSINESS STRUCTURE

(a)
Sole Trader

(b)
Unincorporated and Incorporated (Non-Profit) Associations

(c)
Trust

(d)
Agency

(e)
Joint Venture

(f)
Partnership (Including Limited Partnership)

(g)
Company (Corporation)

UNINCORPORATED ASSOCIATIONS

Key principles: 

· An ‘association’ needs two or more members (one cannot have an association of one)

· Unincorporated associations are (legal) non-entities; 
· Courts are reluctant to intervene in domestic, social or political disputes, but they may intervene to prevent an unreasonable restraint of trade etc.;

· Except where otherwise agreed, there will be no legal relationship between the members inter se or between members and the committee of an unincorporated association. Thus, there will be no actionable breach of the rules of the association unless the rules were clearly intended to have legal force and effect;

· Except where otherwise agreed, the committee acts personally and therefore may be liable to third parties for the acts or omissions ‘of the association’;

· Except where otherwise agreed, members have no proprietary rights in the general fund of an unincorporated association; and

· Except where otherwise agreed, members are not personally liable beyond their membership fees which are due in contract.

Complex problems involving unincorporated associations can be analysed by applying the above principles (together with the relevant case authorities) in the following matrix:

· Members v. Members (ie, members inter se);

· Members v. Committee (and vice versa);

· Third Parties v. Committee (and vice versa); and

· Third Parties v. Members (and vice versa).

Definition: ‘Legal Non-Entities’
There is no fixed judicial definition of an unincorporated association and they are regarded as ‘legal non-entities’. Nevertheless, the courts have recognised and accepted that informally constituted but legally non-existent associations do exist in fact.

City of Gosnells v Roberts (1994) 12 WAR 437 
Facts: A horse escaped from a property, leaped through a poorly maintained fence and then collided with a motorcycle causing injury to the rider and passenger. The injured parties sued the owner of the horse, the owner of the property and officers of the Gosnells Polocrosse Club which held sporting competitions on the property. The Council originally had leased the property to the officers of the club and then had renewed the lease in favour of the club. The Council argued that due to the lease it was not liable (and either the Club or Mrs Duncan were liable as occupier).

Justice Pidgeon said:

[T]he proper conclusion on the evidence is that the body did exist as an unincorporated association. … [there was a bank account and meetings were conducted] … The common law relating to the conduct of meetings would apply in respect of these meetings and the moneys in the bank account would be held on trust to carry out the activity of the club as determined at those meetings. Any liability which such group would have towards other persons would not be extinguished merely because it did not have a written constitution and the trial judge recognised this.

Pidgeon J would have applied the common law to meetings and equitable rules for any trust, and he also recognised that the members had acted in their personal capacities.

Justice Rowland stated:

All parties recognise and accept that an unincorporated body without a constitution could not be a party to these proceedings.  It simply did not exist as a legal entity.  There are, however, authorities to support a claim that those who band together for a common purpose can, through collectively appointed officers, incur liability.

Justice Anderson said:

As to whether there was a lease or agreement for lease to the ‘club’ in my opinion there was not. In the first place, there was, in truth, no such legal entity. The ‘club’ had no constitution and no rules. It did not therefore have the essential characteristic of an unincorporated association, ie, a composite body of persons in ‘a legal relationship … giving rise to joint rights or obligations or mutual rights and duties’…

Note, however, that in City of Gosnells v Roberts, Ms Duncan was not purporting to contract in her own right. Rather, it was common ground that she had purported to act in the name of an ‘entity’. 

In this case, the court decided that the contract (ie, the lease renewal) was a nullity because the purported ‘entity’ (ie, the Gosnells Polocrosse Club) was ‘legally’ non-existent. Hence, the Council was held liable in damages because it was the legal occupier of the land (thus owing a duty of care to lawful entrants). 

Re St James’ Club (1852) 42 ER 920
Facts: BFF at 77. The committee of St James’ Club discovered that the club was insolvent and it petitioned for winding up after calling a meeting of members. 

The Lord Chancellor decided first that the Club could not be wound up under the (UK) Winding up Acts because it was not a ‘club’ within the meaning of the legislation.

With respect to the rights and interests of members of the Club, His Lordship said:

[A member] had an interest in the general assets as long as he (she) remained a member, and if the club was broken up while he (she) was a member, he (she) might file a bill to have its assets administered in this Court, and he (she) would be entitled to have a share in the furniture and effects of the club; but he (she) had no transmissible interest, he (she) had not an interest, in the ordinary sense of the term capital in partnership transactions; it was a simple right of admission to, and an enjoyment of, the club while it continued.

In relation to the liability of members and the committee of the Club, His Lordship observed:

It was said that the debts were incurred with the sanction of the general body of the members. It is clear that though the members may not be liable generally, yet all those who concur in the expenditure are liable. There is however, nothing definite in the petition on this head. In order to sustain such liability there ought to be distinct evidence of the concurrence of those whom it is sought to bind. …

His Lordship then went on to observe that:

The law, which was at one time uncertain, is now settled, that no member of a club is liable to a creditor, except so far as he (she) has assented to the contract in respect of which such liability has arisen. …

His Lordship then addressed the liability of members inter se:

It was also contended that, though not liable to third persons, the members are liable inter se. There is the fallacy – they are not liable except to the extent to which they have agreed to be so. 

Summary: Unless otherwise agreed:

· Members of unincorporated associations do not have a transmissible or proprietary right in any particular assets of the association; and (as a corollary)

· Members of unincorporated associations generally are not liable for the acts or omissions of, or the liabilities incurred by, other members.

Common Difficulties With Unincorporated Associations

The following cases demonstrate the wide range of difficulties that are experienced by ordinary and executive members of unincorporated associations and third parties who deal with such associations.

Making Enforceable Contracts

In Carlton Cricket & Football Social Club v Joseph (1970) VR 487, Carlton (company limited by guarantee) sought to restrain members of Fitzroy (an unincorporated association) from breaching an agreement between the two ‘clubs’ regarding the use of the St Kilda Cricket Ground. 

Gowans J refused to grant an injunction, ruling that the use of the word ‘club’ in the agreement between the respective committees could not have been intended to refer to all of the (then) members of Fitzroy. Gowans J held that the committee members were not personally liable under the agreement. It could not be presumed that while the membership of the committee would change over time, the original committee members had intended to undertake personal liability over a 21 year period. Accordingly, it was held that the agreement was not enforceable.

Peckham v Moore [1975] 1 NSWLR 353 involved different circumstances. In 1970, Peckham signed a contract with Peter Moore, who was then acting on behalf of the Canterbury-Bankstown Leagues Club. In 1972, Peckham was injured at work and so he sued the club for workers compensation. After Peckham’s insurance claim against the club was rejected (on the footing that the alleged defendant was a legal non-entity), he obtained a judgment against the 1970 committee. The ‘1970 committee’ subsequently appealed against the judgment upon the ground that they were not Peckham’s employer at the time when he was injured.

Simply applying the ratio in Carlton Cricket & Football Social Club v Joseph (1970) VR 487 would have produced an absurd result – that Peckham was not employed at all! Fortunately, however, the NSW Court of Appeal construed Peckham’s contract in a more imaginative light. 

Thus, according to Hutley JA (Samuels and Glass JJA agreed):

What Peckham agreed to was to enter into an arrangement with the 1970 committee that he would play for the 1972 committee, if they engaged him for that year.  When they did, that committee became his employer.

Short-term contracts with unincorporated associations are relatively non-problematic – usually the committee will be personally liable – and the main point of contention usually is whether the members have accepted liability. A possible exception to this rule of thumb (that the committee is personally liable) might be where a third party and the committee both understand that they are respectively dealing with and on behalf of an unincorporated association. In such circumstances there may be no contract at all: City of Gosnells v Roberts; Carlton Cricket & Football Social Club v Joseph. 

Additional complications may arise if the duration of the agreement exceeds the present committee’s term of office. In such a case, it will not lightly be inferred that successive committees or the current and future members have authorised the present committee to bind them: Carlton Football Club v Joseph; Peckham v Moore.  

Contracts of employment with unincorporated associations raise serious problems, particularly in the context of workers compensation insurance and claims. Fortunately, though, the courts have managed to overcome many of the problems by adopting a creative construction of employment contracts: eg, Peckham v Moore. Furthermore, since it would be absurd to hold that an injured ‘worker’ was not employed by an unincorporated association, or at all, the courts also have tended to construe workers compensation legislation beneficially.

Bailey v Victorian Soccer Federation [1976] VR 13

Facts: A referee died during the course of a game. His wife obtained an award of workers compensation against the Victorian Soccer Federation, an association of soccer clubs. The Federation, presumably at the behest of its insurer, appealed to the Full Court of the Supreme Court (Vic) upon the ground that the Federation, being a legal non-entity, could not be sued in its own name. 

The court rejected the appellant’s argument on the basis that, for the purpose of the Workers Compensation Act, unincorporated bodies had a juridical personality and were capable of being employers within the meaning of that Act. 

Gillard J (with whom the rest of the court agreed) held that:

The Federation as an unincorporated body had no juristic existence apart from its members. As a generalisation, this submission would appear to be correct…

It would be quite unrealistic and constitute a legal absurdity to say that because a number of people were in fact engaged and employed by unincorporated bodies under their collective names, which in law were not competent to contract under such names, such servants could not at common law be employed under a contract of service and, accordingly, would not be workers within the provisions of the Act and could not receive the benefits of workers compensation …

The various references in the Workers Compensation Act are in my opinion much more pointed in their verbiage to the conclusion that it was intended that for the purpose of workers compensation an unincorporated body had a juridical personality upon whom could be imposed a liability to pay compensation for any injury suffered by a worker engaged, employed and paid by it under its collective name. 

Who is Liable: Executive Members; Ordinary Members; Nobody?
The above cases demonstrate that even if it is certain that a tort or a breach of contract has occurred, it still may be difficult to identify the proper defendant(s) and plaintiff(s). The following cases further illustrate some of the complications. 

Bradley Egg Farm Ltd v Clifford (1943) 2 All ER 378

Facts: A poultry farmer contracted with Lancashire Utility Poultry Society (an unincorporated association) to have his birds tested for disease. The test was performed negligently by a servant of the Society and a number of the birds died. The English Court of Appeal held that the members of the Society were not personally liable because the mere fact that a society entrusts its affairs and management to a Council does not give the Council authority to make contracts binding upon all members. 

Scott LJ (in the majority) held that the Society could not be liable because it did not (legally) exist. He then observed:

The law, therefore, has to choose from the various persons associated together under the umbrella of the society’s name, those most concerned in the function of making contracts, those of the associated persons who were most directly concerned, and to disregard those who were, for any reason, least directly concerned. In the latter category stand the mere members… [the rules provided that members had limited liability but no entitlement to assets of the society].

His Lordship ultimately decided to hold the councillors personally liable on the basis that:

Making a contract … is essentially a function which cannot be performed without somebody accepting personal responsibility to perform the contract and pay money; and the businessmen who accept the office of being on the executive council seem to me to be the persons whom the law must regard as pledging their own credit

Wise v Perpetual Trustee Co Ltd (1903) AC 139
Facts: A club was formed in 1886 and a meeting of members purported to appoint four trustees and authorise them to take up a lease of premises. There was no quorum at the meeting but the minutes were confirmed at a later meeting.

In July 1888, the trustees signed a ten-year agreement for lease. The club was dissolved in 1891. The premises were sublet for the balance of the lease but the sub-lessee was wound up without assets. After one trustee died, and since the Trust had no assets, his estate sought declarations that all of the people who were members in or after July 1888 should be required to indemnify the estate. Wise, who was a member at the time when the original lease had been approved, opposed the application for an indemnity. 

Lord Lindley ultimately decided that the trustees were personally liable to the lessor and they were not entitled to an indemnity from the ordinary members. The decision was underscored by the following observation: while a trustee normally has the right to be indemnified by a cestuis que trust, this does not apply to all cases, and the general rule cannot be applied to cases in which the nature of the transaction excludes it. Thus, Lord Lindley decided that the trustees’ purported right of personal indemnity in this case was inconsistent with the terms upon which the members had taken up membership of the club. 

Lord Lindley’s reasoning is reflected by the following passage:

Clubs are associations of a peculiar nature. They are societies, the members of which are perpetually changing. They are not partnerships; they are not associations for gain: and the feature which distinguishes them from other societies is that no member as such becomes liable to pay to the funds of the society or to anyone else any money beyond the subscriptions required by the rules of the club to be paid so long as he remains a member. It is upon this fundamental condition, not usually expressed but understood by everyone, that clubs are formed; and this distinguishing feature has been often judicially recognised.

Smith v Yarnold [1969] 2 NSWLR 410
Facts: Smith, a spectator at a greyhound meeting, was injured when a defective grandstand collapsed. He sued the committee for breach of contract and in tort (based on occupiers duty) and the secretary (Yarnold), an employee of the club. The sole issue on appeal was who was liable to the plaintiff, the members of the committee or the ordinary members? 

Herron CJ (Walsh and Jacobs JJA agreeing) held that:

· At common law, a verdict may be obtained against some only of the joint-contactors, and a claim in tort is not defeated because all tortfeasors are not sued;

· While the plaintiff had only sued the committee and one employee, the committee members were also members of the club – and hence a verdict could be entered against the committee personally or in their capacity as members of the club.

Herron CJ adopted the reasoning in Bradley Egg Farm and said:

Membership of a committee of a club (a fortiori membership only of the club) does not carry with it any special duty of care towards other members of the club. … As regards liability to a stranger, there is no distinction between a member of a committee and an ordinary member of the club, though members of a committee will be liable personally, to the exclusion of the other members, if they act personally … 

Consistently with Bradley Egg Farm, Herron CJ held that the committee had acted personally:

· The club could not be liable since it was a non-entity;

· The law must choose someone to be liable: committee members were most directly concerned whereas ordinary members were least directly concerned (a fortiori in negligence cases – public policy).

Holding Property & Succession

Abbatt v Treasury Solicitor (1969) 1 All ER 52

Facts: The Old Comrades Club, which had formed after World War I and then affiliated with the British Legion, experienced falling membership. Consequently, in 1954, the members resolved to change the club’s name to ‘Old Castle Club’ and to affiliate with another club. The property of the original club was later transferred by its trustees to the trustees for the new club. After a parcel of land was sold, the Court was asked for directions as to the disposal of proceeds. 

The English Court of Appeal held that the old club had been dissolved and the properties were held in trust for all of the, then, current members of the club. Lord Denning explained that:

[The original club] took to itself a different name and dressed itself up in different clothes, but, flesh and bones, it was the same body. Soon afterwards it put on weight, it expanded membership, but all of them, new members and old, continued it as before, living the same life…
Invoking Court Jurisdiction

Courts are reluctant to intervene in disputes of a purely domestic, social or political nature. Historically, the courts tended to decline jurisdiction in cases involving unincorporated associations unless satisfied that: 

1. the dispute falls within the scope of an agreement that the parties had intended to be legally binding; or

2. there are proprietary rights involved which are suitable for protection by way of an equitable injunction etc. 

As Pidgeon J observed in City of Gosnells, despite the non-entity status of an unincorporated association, the court’s jurisdiction may be attracted by the common law on contracts (meeting procedures etc) or in equity (protection of proprietary rights, eg. trusts).

Despite the absence of any intention to be bound or subsisting civil rights of a proprietary nature, courts may also intervene where the ‘right to work’ is denied.

Nagle v Fielden [1966] 1 All ER 689

Facts: Stewards of a jockey club refused to grant a licence to a woman trainer. While the stewards gave no reasons, the trainer alleged that her licence had been refused merely because she was a woman. The stewards challenged the court’s jurisdiction on the basis that, so it was claimed, there needed to be a contractual relationship.  

Lord Denning MR gave this argument short shrift and proceeded to hear the trainer’s claim:

If we were considering a social club, it would be necessary for the plaintiff to show a contract. If a man (woman) applies to join a social club and is blackballed, he (she) has no cause of action: because the members have made no contract with him (her) they can do as they like. They can admit or refuse him (her), as they please, but we are not considering a social club. We are considering an association which exercises a virtual monopoly in an important field of human activity. By refusing or withdrawing a licence, the stewards can put a man (woman) out of business. …

Nor can they refuse a man (woman) a licence – and thus prevent him (her) from carrying out his (her) business – in their uncontrolled discretion. If they reject him (her) arbitrarily or capriciously, there is ground for thinking that the courts can intervene [by way of injunction but not damages because there is no contract].

A similar shift in attitude can be observed in Australia – the threshold test for curial intervention is whether the rules or the conduct of management amount to an unreasonable restraint of trade, the prevention of which is justified on public policy grounds.

In Tutty v Buckley (1970) 92 WN (NSW) 329, the NSW Court of Appeal decided that the rules of the Balmain Football Club (prohibiting Tutty from moving to another club) were intended to have contractual force. However, both the Court of Appeal and, later, the High Court ((1971) 125 CLR 353) noted that it was irrelevant whether the rules had contractual force in circumstances where there was an unreasonable restraint of trade. This approach provided and alternative base of jurisdiction and neatly side-stepped Cameron v Hogan, which is discussed next.

Cameron v Hogan (1934) 51 CLR 358 is the seminal authority on voluntary associations.

Facts: Mr Hogan (a former Premier) claimed that he had been wrongly expelled from the ALP (Vic), an unincorporated association. He sought damages and an injunction against members of the central executive. 

At first instance in this case, Gavan Duffy J accepted that the expulsion was outside the ALP rules, but His Honour awarded nominal damages only and refused to grant an injunction because there were no sufficient proprietary rights. The defendants subsequently appealed and Mr Hogan cross-appealed.

Rich, Dixon, Evatt and McTiernan JJ decided in a joint-judgment that the issue whether Mr Hogan was expelled in breach of the rules of the association was not justiciable in a court of law. The matter was considered not to be justiciable because:

· The party rules did not contemplate enforcement by a court.  Rather, they provided that all disputes would be subject to an elaborate internal appeals process; and,

· Since members obtained no interest in the ALP fund that were susceptible of personal enjoyment, Mr Hogan had not sufficient proprietary rights such as would to attract equitable jurisdiction.

Their Honours stated that, despite any breach of the rules:

[T]he question which first arises is whether the rules relating to the selection of candidates were intended to operate as a contract. If the action be treated as a representative proceeding against all members of the party … it would be necessary for [Mr Hogan] to establish that the rules should be understood as a warranty by every member … If the action be treated as a proceeding against the members of the central executive … to establish a breach of contract it would be necessary for [Mr Hogan] to show that the appellants, either by accepting office, or by adhering to the rules as members of the party, engaged with him contractually as a member to perform their duties in relation to nomination, in complete accordance with the rules. Neither of these interpretations appears to be warranted.

Plenty v Seventh Day Adventist Church (1986) 43 SASR 121

Facts: The appellants (the Plenty’s) were charged with a breach of church discipline and, after an internal hearing at which they did not appear, they were expelled from membership of the church. Bollen J dismissed the appellants’ claims, on the basis that their case was indistinguishable from Cameron v Hogan, in that the rules of the church did not clearly appear to contemplate the creation of legal rights enforceable in a court of law. 

The Full Court upheld the Plenty’s appeal for two reasons:

· The sole question was whether the plaintiff’s claim was cognisable by a court; and

· Unlike the ALP rules in Cameron v Hogan, while the church rules, when construed as a whole, clearly discouraged litigation, they nevertheless appeared to recognise a limited right of recourse to the courts, if only as a last resort: per Jacobs J. Hence, there was a ‘clear and positive indication that the members contemplated the creation of legal relations.’

McKinnon v Grogan [1974] 1 NSWLR 295
In this case, Wootten J was invited to adjudicate in a dispute between the committee and the ordinary members of the North Sydney Rugby League Club, an unincorporated association.  

The cross-defendants argued that the High Court had firmly established in Cameron v Hogan that the executive committee of a voluntary association, by its failure to observe the rules of the association, commits no breach of contract actionable either at common law or in equity, unless the member complaining has some civil right of a proprietary nature. 

Wootten J decided that the parties had standing to make their claims because:

· The policy of non-intervention in Cameron v Hogan is outdated: ‘the resultant categorization in legal analysis of a great political party, or the effective regulatory institution of a major sport in the community, with a group of friends agreeing to meet for a game of tennis, is simply inadequate.’

· Since the reasoning in Cameron v Hogan was based on policy considerations, its difficulties can be overcome by adopting a different policy – of court intervention.

· The persons subscribing to the league rules “should be taken to intend to be legally bound and [therefore] should be entitled to invoke the courts in appropriate circumstances to have their disputes settled”. 

Litigating: In Whose Name(s)?
Since unincorporated associations strictly cannot be plaintiffs or defendants, the vexed question usually is which parties may / must be involved: some or all of the councillors or members?

Amery v Fifer (1971) NSWLR 685.

Facts: Three trustees of a sporting club, an unincorporated association having fluctuating membership, sued a firm of accountants for damages for breach of contract. The trustees claimed to have been authorised by the members to proceed with the claim on their behalf. The NSW Court of Appeal held that any alleged contract between the firm and the members was defective and the action by the trustees was defective.

In Geddes v Australasian Meat Industry Employees’ Union (1917) 17 SR (NSW) 119, it was held that:

A voluntary association may, where the members of the association are very numerous, be sued by selecting proper representative parties, such as the officials of the association, for the purpose of representing the association

It seems that the phrase ‘voluntary association’ was used in this case in a very loose sense because, as noted above, an unincorporated association cannot actually sue or be sued.

In Concrete Constructions (NSW) Pty Ltd v Australian Building Construction Employees’ & Builders Labourers’ Federation (1988) 83 ALR 385 [(1988) ATPR ¶40-900], the council members of a deregistered Federal union having “supreme control of the Federation” were joined as parties in legal proceedings on the basis that they were duly authorised representatives of the members of the union. Morling J distinguished the facts in this case from those in Attorney-General v Brighton (1964) VR 59, where the Court had refused to join the club’s committee members as representative respondents, those committee members clearly not being clothed with relevant authority by the club members.  

Also see: Taff Vale Railway Co v Amalgamated Society of Railway Servants (1901) AC 426 at 438, 443; Parr v Lancashire and Cheshire Miners’ Federation (1913) Ch 366 at 375, Carnie v  Esanda Finance Corp Ltd [1995} 182 CLR 398 – this decision may make it easier to use a representative action in cases involving members of unincorporated associations.

Receiving Gifts and Bequests

Some associations are wholly reliant upon membership subscriptions to fund their activities, whereas other associations receive gifts: inter vivos (during life) and / or testamentary (by a will). Since subscriptions are the ‘consideration’ or price paid in exchange for continuing membership of an association, disputes relating to subscriptions usually can be resolved simply with reference to the law governing contracts. On the other hand, disputes concerning the validity of gifts to unincorporated associations can be quite complicated. For instance, gifts may fail if they do not comply with the law of trusts, particularly the ‘three certainties’ – certainty of intention, subject matter and objects. The requirement of ‘certainty of objects’ (ie, who are the intended beneficiaries of the gift?), is a notorious point. See: Knight v Knight (1840) 3 Beav 148 at 173.   

In practice donors and donees of gifts inter vivos often tend to ignore the formal requirements for gifts. The gifts are simply delivered and absorbed into the association’s general fund without further ado. However, since the executors and trustees of deceased estates are directly accountable to the residuary legatees, they regularly seek directions from the court as to the validity of purported gifts.

If a gift inter vivos fails it usually ‘results’ to the donor’s estate, and so the donor’s residuary legatees may become entitled to the property. Similarly, if a testamentary gift fails it will form part of the testator’s residuary estate. Thus, in both circumstances the residuary legatees have a pecuniary incentive to challenge the validity of gifts. It is, therefore, perhaps not surprising that the validity of gifts is often hotly contested during the administration of deceased estates.

No valid gift can be made to an unincorporated association because a (legal) non-entity cannot itself hold property: City of Gosnells v Roberts; Re St James’ Club. However, it does not follow that all gifts ostensibly made to or for the purposes of an unincorporated association must fail. 

There are two possible savings:

· The gift is made to the members at the time the instrument takes effect; or
· The gift is made for a charitable public purpose: Leahy v Attorney-General (NSW) [1959] AC 457.

Members’ Rights On Dissolution
When an unincorporated association comes to an end or dissolves, this is normally done voluntarily by its members, whether in accordance with the rules or, where there are no rules, with unanimity. Alternatively, associations may dissolve spontaneously due to a failure of the ‘substratum’ (where it becomes impossible for an association to achieve its object(s)), or by a court order for winding up.

There is normally a liquidation process whereby:

· the association’s assets are realised (liquidated);

· the associations debts are paid – fully or not; and

· any surplus, if any, is distributed among members.

Disputes often arise in relation to members’ entitlements upon dissolution. While such disputes were formerly determined by the principles of equity dealing with resulting trusts, now it appears that the prevailing law is based in contract. 

Megarry J’s judgment in Re Sick and Funeral Society of St Johns Sunday School, Golcar Dyson v Davies [1972] 2 All ER 439, provides a useful analysis of members’ rights in circumstances where an unincorporated association is dissolved.  

[M]embership of a club or association is primarily a matter of contract. The members make their payment, and in return they become entitled to the benefits of membership in accordance with the rules. The sums they pay cease to be their individual property, and so cease to be subject to any concept of resulting trust. Instead they become the property, through trustees of the club or association, of all the members for the time being, including themselves. A member who, by death or otherwise, ceases to be a member thereby ceases to be the part owner of any of the club’s property: those who remain continue owners.  If, then, dissolution ensues, there must be a division of the property of the club or association among those alone who are the owners of that property, to the exclusion of former members. …

On the question whether the four claimants remained as members, Megarry J said: 

The question, of course, is not one of expulsion, or of the society snatching at some trivial or short-lived breach of the rules by a member to deny him membership; it is a question of voluntary disregard of the obligations of membership over a continuous period of years. … Such members might find that the society is claiming many years’ arrears of a substantial subscription, or members might, as here, suddenly reassert their membership when some advantage turns up.  In short, in addition to resignation by words, I think there may be resignation by conduct; and I do not see why in a proper case a sufficiency of inertia should not constitute resignation by conduct. …A moribund membership ought not to be capable of resurrection. [Ordered accordingly that distributions should be made to existing members on a per capita basis – and not to previous members including the four claimants].

Incorporation
The problems faced by members, officers and third parties who deal dealing with unincorporated associations include: 

· Invoking jurisdiction of the court;

· Uncertain rights and liabilities of members;

· Potential personal liability of committee members;

· Difficulties holding property and receiving gifts – fluctuating membership;

· Contracts – long-term employment contracts and insurance. 

Apart from total abstention from such associations, a practical solution may be statutory incorporation.

In New South Wales (other States and Territories have similar legislation) incorporation can take place under the Associations Incorporation Act 1984 (NSW). However, note that s 7 of the Act precludes some organisations from incorporating: 

· Trade unions

· Friendly Societies

· Associations with capital divided into shares or stock

· Others.

Incorporation might also be achieved as a co-operative or under the Corporations Act 2001 (Cth). 

Incorporating under the Associations Incorporation Act 1984 (NSW) may yield the following benefits:

· Upon incorporation the association gains a legal personality. Thus, it can contract, receive gifts, hold property, sue and be sued in its own name: ss 15, 29.

· Members continue to enjoy limited liability for association debts and torts, and the members have a confirmed contractual relationship with the association: s 11 (2).
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