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LECTURE 5
ESTOPPEL
1. Overview
2. Common Law Estoppel
3. Equitable Estoppel
4. Current State of the Law & Equitable Principles
1.
Overview
Estoppel occurs when a person is prevented (ie, preluded) by law from acting inconsistently with, departing or resiling from their earlier ‘representation’. According to Coke, ‘it is called an estoppel … because a man’s owne act or acceptance stoppeth or closeth up his mouth to alleage or plead the truth’. Clearly, therefore, it is essential to understand the circumstances in which a person’s act or other conduct may give rise to an estoppel at common law and / or in equity. In their renowned text entitled Equity and Trusts in Australia and New Zealand, Dal Pont and Chalmers suggest (at 285):


The basic purpose of estoppel is to prevent the injustice which results from a person repudiating the foundation of a belief or assumption which he or she induced when repudiation will cause harm to the person holding that belief or acting upon that assumption.

These basic notions of estoppel are reflected both by the common law and equitable principles, though it should be observed that equitable estoppel goes further than the common law and there are perceptible differences in approach. 
The following points should be noted at the outset:

a.
Common law estoppel, in keeping with the rigid compartmental appproach of the common law, takes what Dawson J describes in Commonwealth v Verwayen (1990) 170 CLR 394 (at 454) as an ‘all or nothing’ approach; it precludes the representor from departing from the assumption or expectation which it has induced by its representation of past or existing facts (eg, denying that the representee has a legal defence, ownership or enforceable rights) and requires the representor to make good that assumption or expectation (eg, that the representee has the assumed legal defence or right). Thus, a common law estoppel may produce a ‘windfall gain’ for a representee who recovers more than their actual loss.
b.
Equitable estoppel, on the other hand, will not necessarily compel the representor to fulfil the assumption or expectation; it only does what is necessary to avoid the detriment that the representor has knowingly induced (ie, unconscionably) the representee to suffer.
c.
Common law estoppel is not the source of legal obligation; the source of the legal obligation is that which the respresentee has assumed to exist and the respresentor is estopped from denying (eg, the assumed defence, right of way or contractual right etc). Thus, common law estoppel may be explicable as a mere ‘rule of evidence’ or a ‘shield’ from the legal position that would, but for the estoppel, otherwise exist (eg, no defence, no right of way, no contractual right etc).
d.
Equitable estoppel, on the other hand, actually is the source of the ‘legal’ obligation; it may be used defensively as a ‘shield’ against a cause of action or legal defence, or offensively (ie, without any subsisting legal relation) as a ‘sword’ which creates enforceable rights and obligations where none had existed before – and, therefore, as Brennan J states in Walton’s Stores (Interstate) Ltd v Maher (1988) 164 CLR 164, ‘perhaps equitable estoppel is more accurately described as an equity created by estoppel.’ 
This lecture identifies, compares and contrasts the various doctrines and principles of estoppel, both at common law and in equity. 
2.
COMMON LAW ESTOPPEL
The orthodox classification recognises three basic ‘kinds’ or ‘types’ of estoppel:

1.
Estoppel by deed; 
2. Estoppel by judgment (record): 

(a) 
issue estoppel; and

(b) 
res judicata;
3. Estoppel in pais (conduct):

(a) estoppel by representation; and
(b) estoppel by convention. 

The first two categories are relatively straightforward, however it should be noted that some complexities arise in connection with the third category as it overlaps with equitable estoppel. 
2.1
Estoppel by Deed
In McCathie v McCathie [1971] NZLR 580 at 69, Turner J explained the basis and rational of common law estoppel by deed as follows:

The basis of estoppel by deed is that either party to a deed, when sued in respect of his obligations under the operative of that deed, may defend himself by contending that by virtue of some fact recited in the deed, the truth of which the parties have agreed to accept as the basis of their transaction, he is discharged or excused from liability.

2.2
Estoppel by Judgment (Record)
The basic rationale of estoppel by record is that a litigant should not be harassed or vexed twice by the same legal claim or point; if an issue or cause of action has been determined by adjudication it no longer exists: see Cross on Evidence at [¶5010].  There are two forms of estoppel by record:

(a) issue estoppel – prevents a party in a civil case from relitigating an issue of fact or law that has been determined by a prior order or judgment. It also may extend to quasi-judicial decisions where the tribunal has jurisdiction to finally determine an issue.
(b) res judicata (cause of action estoppel) – prevents a party from taking proceedings against another party in respect of: (i) a cause of action that has passed into final judgment; or (ii) any other cause of action that was available on the facts of the previous proceedings. 
In Blair v Curran (1939) 62 CLR 464 at 532, Dixon J stated:
[in issue estoppel] the very right or cause of action claimed or put in suit has in the former proceedings passed into judgment, so that it is merged and has no longer an independent existence, while in [res judicata], for the purpose of some other claim or cause of action, a state of fact or law is alleged or denied the existence of which is a matter necessarily decided by prior judgment, decree or order. 

Also see generally Port of Melbourne Authority v Anshun Pty Ltd (1981) 147 CLR 589 at 597-604 per Gibbs CJ, Mason and Aitken JJ. An Anshun estoppel may arise in relation to a point (claim, counterclaim or defence) that properly belonged to, or was unreasonably excluded from, a prior decided case – the appropriate remedy being a stay of proceedings.

2.3
Estoppel In Pais (By Conduct)
Estoppel in pais arguably is a generic term for all forms of estoppel arising from the conduct of a person. Normally the term is used in connection with common law versions of estoppel, based mainly on representations of fact, but also including estoppel ‘by convention’. In Thompson v Palmer (1933) 49 CLR 507 at 747, Dixon J stated:

The object of estoppel in pais is to prevent unjust departure by one person from and assumption adopted by another as the basis of some act or omission which, unless the assumption be adhered to, would operate to that other’s detriment. Whether a departure by a party from the assumption should be considered unjust and inadmissible depends on the part taken by him in occasioning its adoption by the other party. He may be required to abide by the assumption because it formed the conventional basis upon which the parties entered into contractual or other mutual relations, such as bailment; or because he has exercised against the other party rights which would exist only if the assumption were correct, … or because knowing the mistake the other laboured under, he refrained from correcting him when it was his duty to do so; or because his imprudence, where care was required of him, was the proximate cause of the other party’s adopting and acting upon the faith of the assumption. But, in each case, he is not bound to adhere to the assumption unless, as a result of adopting it as the basis of action or inaction, the other party will have placed himself in a position of material disadvantage if departure from the assumption is permitted.
In Legione v Hately (1983) 152 CLR 406 (discussed below), Mason and Deane JJ confirmed that a common law estoppel in pais requires a clear and unambiguous representation of a past or existing fact which is either express or otherwise to be implied ‘from the words used or … failure to speak where there was a duty to speak.’

(a)
estoppel by representation

In Jorden v Money (1854) 5 HL Cas 184, the House of Lords held that estoppel applied in equity as in common law; both were limited to representations (or assumptions) of past or existing fact rather than (future) intention, with naked promises or representations of intention to do (or not do) something in the future being insufficient. However, in Legione v Hately (1983) 152 CLR 406, Mason and Deane JJ confirmed that equitable estoppel now deals with representations (promises) about future conduct.

The Ministers and other government officers may be estopped (precluded) from acting inconsistently with a respresentation (or assumption), provided the representation or assumption does not involve the exercise of statutory duties or discretions. Thus, for example, in Haoucher v Minister for Immigration (1986) 169 CLR 648, Mc Hugh J stated: 

[I]n exercising his discretion … the Minister [was not] bound by the government’s criminal deportation policy. The policy was a representation by the Minister as to the way in which he would exercise his discretion. But it created no estoppel against the Minister. In cases which do not involve the exercise of statutory discretions or duties, a Minister of the Crown may be estopped from denying a fact or promise.  But just as a Minister cannot bind himself or herself by contract to exercise a discretion in a particular way (Ansett Transport Industries (Operations) Pty Ltd v Commonwealth (1977) 139 CLR 54, at pp 74-76), so a Minister invested with a statutory discretion cannot impair the exercise of the discretion by a representation that he or she will or will not exercise the discretion in a particular way or at a particular time …. (citations omitted).

However, since argument had not been heard, Toohey J expressly left open the question whether a Minister can be estopped from exercising a statutory discretion in a particular way.
(b)
estoppel by convention

The High Court discussed estoppel by convention in Con-Stan Industries of Australia Pty Ltd v Norwich Winterthur Insurance (Australia) Ltd (1986) 160 CLR 226, where the state of affairs relied upon by Con-Stan was that the parties had conducted their business relationship on the basis that the broker was alone liable to the insurer for the premiums. In a joint judgment the High Court stated (at 244-245): 

Estoppel by convention is a form of estoppel founded not on a representation of fact made by a representor and acted on by a representee to his detriment, but on the conduct of relations between the parties on the basis of an agreed or assumed state of facts, which both will be estopped from denying. The existence of an estoppel based on a convention between the parties has often been recognized …. 
The High Court in this case ultimately decided that there was no basis for an estoppel by convention, for the following reasons:

[T]he doctrine has no application to the present case for two reasons. First, there is no estoppel unless it can be shown that the alleged assumption has in fact been adopted by the parties as the conventional basis of their relationship ….. In the absence of proof of custom, there is no evidence that the parties adopted the alleged assumption. Secondly, just as estoppel by representation requires a representation of fact, so too estoppel by convention requires the assumed state of affairs to be an assumed state of fact …. The state of affairs relied on by Con-Stan is that the parties conducted their business relationship on the basis that the broker was alone liable to the insurer for the premiums. That is clearly an assumption as to the legal effect of their conduct, and not an assumption of fact. The submission with respect to estoppel [by convention] accordingly fails. (citations omitted)
3.
EQUITABLE ESTOPPEL
The High Court confirmed in Legione v Hately (1983) 152 CLR 406 that the English principles relating to equitable / promissory estoppel are applicable in Australia. 
3.1
Proprietary Estoppel

A proprietary estoppel may preclude the owner of an interest in property from asserting its rights against another person if the owner has allowed or encouraged the other person to deal with or act in relation to the property (eg, by expending money on improvements) as if they had rights to the property. 
Proprietary estoppels fall into two categories: 

(a) estoppel by encouragement; and

(b) estoppel by acquiescence.

Equity will fashion an appropriate remedy to match the benefits that have been promised: eg. order to convey legal title; equitable charge or lien; declaration of a possessory interest; constructive trust. 
3.2
Promissory Estoppel

4.
CURRENT STATE OF THE LAW & EQUITABLE PRINCIPLES
It is important to consider the extent to a unified of single doctrine of estoppel has developed in the fused judicature system. There is growing support for the view that 

Cf. Foran v Wight (1989) 168 CLR 385 at 439, Commonwealth v Verwayen (1990) 170 CLR 394 at 409 (Mason CJ) and Waltons Stores (Interstate) Ltd v Maher (1988) 164 CLR, at 451 (Deane J) with Research Assignment
