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1.
Dealing With equitable interests - generally

This topic covers the legal and equitable rules for dealings with equitable interests. 
1.1
Different Modes Of Dealing With Equitable Interests

In Timpson’s Executors v Yerbury [1936] 1 KB 645, Romer LJ suggested that a separately existing equitable interest may be ‘disposed of’ by: 

a. Assignment;

b. Direction to trustees;

c. Agreement to assign; and

d. Declaration of trust.

If the term ‘disposition’ is used in the context of transferring an equitable interest from one person to another, then the above statement strictly is not correct. It is apt to describe an assignment as a form of disposition since the assignment immediately divests the donor and vests the donor’s equitable interest in another person. However, as for the remaining modalities: 

· An irrevocable direction to trustees (thenceforth to hold the trust property on trust for the intended donee) simultaneously extinguishes (divests) the donor’s equitable interest and creates a new equitable interest (of an equal or smaller magnitude) in terms of the direction for the donee. The direction does not per se transfer (assign) the donor’s equitable interest: Grey v Inland Revenue Commissioners [1958] 2 All ER 428, per Evershed MR at 442.

· With a valid agreement to assign, equity stamps the property with the promisee’s (assuming the intended recipient is the promisee) equitable interest when the subject property comes into existence (or when the agreement is made if the property presently exists); and

· With an effective declaration of trust, the donee’s equitable interest is created: the donor retains legal ownership of (title to) their equitable interest, but they cease to be the absolute owner of that equitable interest.

Although these fine distinctions may appear to be overly pedantic or ‘hair-splitting’, consider the possible impact of stamp duty, which basically is a tax on instruments that dispose of property.

In Comptroller of Stamps (Vic) v Howard Smith (1936) 54 CLR 614, the central issue, according to Dixon J, was whether a particular letter constituted an equitable assignment and was liable to stamp duty. The letter in question said, inter alia, ‘I have to request you, as executors and trustees of [my late wife’s] will and estate and as my attorney under power, to pay out of my interest as residuary beneficiary in such estate … to the persons and institutions hereunder mentioned …’. Dixon J discussed the three main modes of voluntarily dealing with equitable interests (assignment, declaration of trust, direction to trustee), and then distinguished an irrevocable direction and a mere authority or mandate for future disposition.

First, Dixon J observed that a voluntary disposition of an equitable interest may take one of at least three forms: 

· ‘[Declaration of Trust] It may consist of an expression or indication on the part of the donor that he shall hold the equitable interest vested in him on trust for the persons intended to benefit. In that case he retains the title to the equitable interest, but constitutes himself trustee thereof, and, by his declaration, imposes upon himself an obligation to hold it for the benefit of others, namely, the donees.’

· ‘[Assignment] In the second place, the disposition may consist of a sufficient expression of an immediate intention to make over [then and there] to the persons intended to benefit the [whole] equitable interest vested in the donor or some less interest carved out of it.’

· ‘[Direction to Trustee] In the third place, the intending donor for whom property is held may give notice to his trustee a direction requiring him henceforth to hold the property upon trust for the intended donee.’ 

1.2
Immediate Dealing -v- Future Dealing?

In Comptroller of Stamps (Vic) v Howard Smith (1936) 54 CLR 614, Dixon J said:

A beneficiary who is sui juris and entitled to an equitable interest corresponding to the full legal interest in property vested in his trustee may require the transfer to him of the legal estate or interest. He may then transfer the legal interest upon trust for others. Without going through these steps he may simply direct the existing trustee to hold the trust property upon trust for the new beneficiaries. … Accordingly, a voluntary disposition of an equitable interest may be effected by the communication to the trustee of a direction, intended to be binding upon him, thenceforth to hold the trust property upon trust for the donee. But it must be a direction, and not a mere authority revocable until acted upon. Such an authority is not itself an assignment. … [I]t is not the donor’s expression of intention which per se constitutes the assignment. It is the dealing with the trust property under his authorization. The distinction is, of course, of great importance in considering whether a document is itself an assignment, and, as such, liable to stamp duty. (Emphases added)

Dixon J ultimately found that the letter was ‘no more than an authorization having no dispositive effect until the trustee acts upon it by distributing the shares and money’ because the intention ‘was not then and there to impart any interest to any of the intended donees’. His Honour found: 

1. On its face the letter could not operate ‘as a declaration of trust by the husband constituting himself trustee for the [intended donees]’;

2. It was not an assignment, though it came ‘near to expressing an immediate intention to make over and interest to each of the [intended donees]’; and

3. It was not a direction to trustee, though it came ‘near to conveying to the trustee a direction thenceforth to hold the residue upon new trusts’. 

What if the letter expressed the clear intention that it should have immediate and irrevocable effect? Would Dixon J have found:

· Immediate assignment from the donor to the donee – via a bare trustee; or

· Direction to trustee – a disposition by the donor followed by a disposition by the trustee to the donee?

2.
legal rules for Dealings With equitable interests

2.1
Real Property

Conveyancing Act 1919 (NSW) 

s 23C
(1)
Subject to the provisions of this Act with respect to the creation of interests in land by parol:

(a) no interest in land can be created or disposed of except by writing signed by the person creating or conveying the same, or by his agent lawfully thereunto authorised in writing, or by will, or by operation of law;

(b) a declaration of trust respecting any land or any interest therein must be manifested and proved by some writing signed by some person who is able to declare such trust or by his will;

(c) a disposition of an equitable interest or trust subsisting at the time of the disposition, must be in writing signed by the person disposing of the same or by his will, or by his agent thereunto lawfully authorised in writing.

(2)
This section does not affect the creation or operation of resulting, implied, or constructive trusts. …

Note that s 23C(1)(a) refers directly to land whereas s 23C(1)(c) does not. Does paragraph (c) apply to the disposition of equitable interests in personalty such as shares? This question arose in Adamson v Hayes (1973) 130 CLR 276 – discussed below.

s 54A
(1)
No action or proceedings may be brought upon any contract for the sale or other disposition of land or any interest in land, unless the agreement upon which such action or proceedings is brought, or some memorandum or note thereof, is in writing, and signed by the party to be charged or by some other person thereunto lawfully authorised.

(2)
This section does not affect the law relating to part performance …

Adamson v Hayes (1973) 130 CLR 276

FACTS: A, B and F together staked out some mining claims on Crown land in WA, thus gaining statutory rights of occupation and mining. In order for A (etc) to sell out their interests, and for H and F to find a partner to work the mining claims, they agreed orally: (1) that their mineral rights were pooled thus: 44% for H and F (etc) and 56% for A (etc); and (2) that H and F would have options to buy out A (etc). After H and F had nominated a company under the option arrangements, A (etc) refused to convey their interests. 

Menzies J held:

(1) paragraph (a) was limited to legal interests in land; and

(2) paragraph (c), although not so expressed, was limited to equitable or trusts interests in land.

Menzies J found that the pooling arrangement was a disposition of equitable interests in land, and thus the requirements of writing in paragraphs (b) and (c) were not satisfied.

Walsh J took the view that paragraph (a) was not limited to legal interests in land.

Gibbs J decided:

(1) paragraph (c) is not confined to the disposition of an equitable interest in or a trust respecting land; it includes personalty;

(2) assuming the interests in the claims were interests were in land, the pooling arrangement was a declaration of trust falling within paragraph (b); 

(3) the pooling arrangement was not a disposition of a subsisting equitable interest or trust within paragraph (c) because the equitable interests which were intended to pass did not exist until after the agreement; and 

(4) the options, being legal interests in land within paragraph (a), do not create or dispose of an interest because they are parol. 

Stephen J accepted, impliedly, that paragraph (a) applies to equitable interests, holding that the pooling arrangement purported to create a series of equitable interests to which paragraphs (a) and (b) would apply.

2.2
Personalty

Query whether s 12 of the Conveyancing Act is a legal rule dealing with assignments of equitable choses in action? 

Does s 23C(1)(c) of the Conveyancing Act apply to equitable interests in personalty?

Re Danish Bacon Co Ltd Staff Pension Fund [1971] 1 All ER 486 is persuasive authority for the proposition that s 23C(1)(c) applies to subsisting equitable interests in personalty, and the word ‘subsisting’ also was emphasised in this case. 

FACTS: A pension fund member (‘Arnett’) changed his nominee (the person who would receive Arnett’s pension entitlement, if any, following his death). Arnett notified the change in writing, although not in the form required by the fund rules. 

Megarry J found there was no ‘disposition of a subsisting equitable interest’ on the following basis:

(b) It did not dispose of Arnett’s pension or his right to receive contributions and interest upon leaving the company’s pensionable service;

(c) It dealt with something that could never be Arnett’s (the person who would receive upon Arnett’s death); and

(d) It created the possibility of a disposition, but it was not a disposition ab initio. In this context, Megarry J also held that the word ‘subsisting’ points against a revocable nomination falling within s 23C(1)(c).

2.3
Summary Of The Reach Of s 23C(1)

It applies to:

· assignments of equitable interests in land or personalty: s 23C(1)(c);

· agreements to assign subsisting equitable interests: Oughtred v IRC (discussed below);

· declarations of trust of an equitable interest (sub-trust); and

· direction to trustee regarding equitable interests (variation of trust) Grey v IRC.

It does not apply to:

· a revocable authorisation or mandate: Grey v IRC
· direction to transfer legal interest in personalty (but refer s 12)

3.
equitable rules for Dealings With equitable interests

3.1
Assignment

In Norman v FCT (1963) 109 CLR 9, Windeyer J said:


If the interest to be assigned is a creature of equity, such as the beneficial interest of a cestui que trust, then, apart from any statutory provisions, an assignment of it can, of course, only be effected in equity; for the common law does not know it. Any present assignment of such an interest, that is to say of a chose in equity, is therefore necessarily an equitable assignment.

His Honour went on to state:


Such an assignment can be by way of gift; and, except that writing is required by [Conveyancing Act, s 23C(1)(c)], no formality is required beyond a clear expression of an intention to make an immediate disposition. In short, there is no reason at all why a person should not give away a beneficial interest that is his.

Subject to the requirement of writing in s 23C(1)(c), Windeyer J thus identifies two requirements for an equitable assignment of an equitable interest: 

(1) clear expression of intention to transfer; and

(2) clear expression of intention that the transfer should have immediate effect.

3.2
Direction To Trustee

Grey v Inland Revenue Commissioners [1960] AC 1 considers whether a direction is a ‘disposition’ within the meaning of s 23C(1)(c). 

FACTS: H transferred shares to his nominee and then gave an (irrevocable) oral direction for the nominee thenceforth to hold the shares upon five trusts. He later signed a ‘declaration of trust’ attesting to the earlier direction and its nature. The Revenue assessed the document as a voluntary disposition liable to ad volarem stamp duty. H challenged the assessment on the basis that the document had no dispositive effect since it merely approved what had occurred previously.

Viscount Simonds held:


If the word ‘disposition’ is given its natural meaning, it cannot, I think, be denied that a direct given by [H], whereby the beneficial interest in the shares heretobefore vested [beneficially] in him became vested [beneficially] in another or others, is a disposition. … [T]here is no justification for giving the word ‘disposition’ a narrower meaning than it ordinarily bears.

Lord Radcliffe confirmed that an irrevocable direction is dispositive  (ie, in the sense of ‘get rid of’), and he also reagitates a difficulty in Comptroller of Stamps (Vic) v Howard Smith (1936) 54 CLR 614, where Dixon J appeared to use the terms ‘disposition’ and ‘assignment’ interchangeably. Lord Radcliffe said:

[I]f the effect of [the direction] was to determine completely or pro tanto the subsisting equitable interest of the maker of the direction … [s]omething had to happen to that equitable interest in order to displace it in favour of the new interests created by the direction: and it would be at any rate logical to treat the direction as being an assignment of the subsisting interest to the new beneficiary or beneficiaries, or in other cases, a release or surrender of it to the trustee.

Query: Where is the actual assignment of a subsisting equitable interest when the beneficial owner gives a direction to trustee? The donee does not receive the donor’s equitable interest, but rather they receive a newly created equitable interest?

3.3
Agreement to Assign

An agreement to assign an equitable interest can have no dispositive effect unless: (a) it is supported by valuable consideration; and (b) is otherwise specifically enforceable. If, however, both requirements are met, then equity will regard the transaction as being complete – since ‘equity regards that which ought to be done as done’. It follows, therefore, that, as with effective agreements to assign legal interests, agreements to assign equitable interests may result in an equitable disposition. A difficult issue, however, is whether a subsequent instrument transferring the bare legal title to the new equitable owner constitutes a disposition of an interest in property?

Oughtred v Inland Revenue Commissioner [1960] AC 206

FACTS: Trustees held 200,000 shares on trust for Mrs O for life, with the remainder (an equitable reversionary interest) to her son (‘P’). Mrs O also owned 72,000 shares absolutely. It was agreed orally that Mrs O should own the 200 shares absolutely, and that P should own the 72,000 shares absolutely. Consistently with their oral agreement, the following documents were executed:

1. Deed of release reciting that the trustees now held the shares upon trust for Mrs O absolutely – P had surrendered his equitable interest in the shares and released the trustees in respect of their trusteeship;

2. Transfer of 72,000 shares from Mrs O to P’s nominees; and

3. Transfer of 200,000 shares from the trustees to Mrs O.

The IRC assessed the last transfer (3) to ad valorem stamp duty on the footing that the oral agreement was ineffective (no writing contrary to [s 23C(1)(c)]) and, therefore, the transfer (3) disposed of P’s equitable interest in property. The House of Lords handed down its (rather unhelpful) decision three days after Grey v IRC. 

Lord Radcliffe:

· ‘[B]y his oral agreement [the promised transfer of 72,000 shares being valuable consideration] he created in his mother an equitable interest in his reversion, since the subject-matter of the agreement was property which specific performance would normally be decreed by the court. He thus became a trustee for her of that interest sub modo: having regard to [s 23C(2), s 23C(1)] did not operate to prevent that [constructive?] trusteeship arising by operation of law.’

· ‘Mrs Oughtred transferred to her son the shares which were consideration for her acquisition of his equitable interest: upon this transfer he became in a full sense and without more the trustee of his interest [in the reversion] for her. She was the effective owner of all outstanding equitable interests [from this point forward?].’ 

· ‘It was thus correct to recite in the deed of release to the trustees of the settlement, which was to wind up their trust, that the trust fund was [even prior to the transfer of 72,000 shares?] held upon trust for her absolutely.’

· ‘There was, in fact, no equity to the [200,000] shares that could be asserted against her, and it was open to her, if she so wished, to let the matter rest without calling for a written assignment from her son.’ [Query: What would the son assign?].   

Lord Cohen:

· ‘I agree [that P became a constructive trustee on the making of the oral agreement, and that P could not assign his equitable interest except in writing], but it does not follow that the transfer [(3)] was a conveyance of that equitable interest …’

· ‘It might well be that there has been no document transferring the equitable interest.’

· ‘[Mrs O] might have been content to rely on getting in the legal interest by the transfer [(3)] and on the fact that it would be impossible for [P] to put forward successfully a claim to an equitable interest in the settled shares once the [72,000] consideration shares had been transferred to him or his nominees …’

· ‘It is … impossible to say that the transfer had the effect of transferring the equitable interest since the transferors never had that interest to transfer, nor, in my opinion, can it be said that by the transfer [P’s] equitable interest was vested in [Mrs O].’

· ‘[Mrs O] was … absolutely entitled to the settled shares, but that was not because the equitable interest was transferred to or vested in her by the transfer [(3)] but because [P], having become a constructive trustee for her of his equitable interest, could not, after his nominees had received the [72,000] consideration shares … dispute [Mrs O’s] title to the settled shares.’  

Lord Denning held (without giving reasons) that [s 23C(1)(c)] ‘clearly made writing a necessary to effect a transfer, and [s 23C(2)] does not do away with that necessity.’

Lord Jenkins (Lord Keith concurring):

· I am unable to accept the conclusion that the disputed transfer [(3)] was prevented from being a transfer of the shares to [Mrs O] because the entire beneficial interest in the settled shares was already vested in [Mrs O] under the constructive trust, and there was accordingly nothing left for the disputed transfer to [Mrs O] except the bare legal estate.

· ‘[T]he title secured by a purchaser by means of an actual transfer is different in kind from, and may well be far superior to, the special form of proprietary interest which equity confers on the purchaser in anticipation of such transfer. 

The difference is of particular importance in the case of property such as shares in a limited company. Under the contract the purchaser no doubt is entitled in equity as between himself and the vendor to the beneficial interest in the shares (subject to the due payment of the purchase consideration) to call for a transfer of them from the vendor as trustee for him. But it is only on the execution of the actual transfer that he becomes entitled to be registered as a member, to attend and vote at meetings, to effect transfers on the register, or to receive dividends otherwise than through the vendor as his trustee.’

· ‘[I]f the subject matter of a sale is such that the full title to it can only be transferred by an instrument then any instrument they execute by way of transfer of the property sold ranks for stamp duty purposes as a conveyance on sale notwithstanding the constructive trust in favour of the purchaser which arose on the conclusion of the contract.’  

Thus, Lord Jenkins (and Lord Keith) decided that the constructive trust merely adjusted the equitable rights and obligations between the transferor and transferee, and the ultimate conveyance of the legal estate was a transfer of property.

Query: If the oral agreement made P constructive trustee (conditional until transfer of the 72,000 consideration shares) for Mrs O, then P held no equitable interest in the 200,000 shares. Thus, the instrument of transfer (3) merely passed the bare legal title from the trustee to Mrs. Right? But if P actually was a constructive trustee (of the reversionary equitable interest), then, being a trustee, he must have held something (some scintilla) upon trust for Mrs O – and the transfer (3) would have passed those things to Mrs O? 

3.4
Declaration of Trust of Equitable Interest (sub-trust) 

If an absolute owner (‘A’) of an equitable interest declares herself trustee for (‘B’) and imposes active duties upon herself, a sub-trust arises. However, what if A declares herself a (bare) trustee for B (ie, imposing no duties upon herself)? One view is that A ‘disappears from the picture’, and B becomes the absolute equitable owner. If so, what does A hold upon trust? Clearly it is not the legal estate – since that is held upon trust for A - and if it is the smallest scintilla of the equitable estate, then how can one say that B is the absolute owner of the equitable estate? 

See Lords Radcliffe and Cohen in Oughtred v IRC (perhaps the answer is that B effectively is the absolute equitable owner’, since:

· A retains equitable claims against her trustee;

BUT:

· A has no equitable claims against B.) 

3.5
Direction to Transfer Legal Interest 

The above principles relate to equitable dealings with equitable property. But what if the absolute beneficial owner directs the bare trustee to transfer the legal estate to another person – while making clear their intention that the donee should take absolutely (beneficially? – since the donor retains no equitable interest)?

Vandervell v Inland Revenue Commissioners [1967] 2 AC 291

FACTS: A bank held shares in Vandervell Products Ltd (‘VPL’) in bare trust for V who wished to make a gift to RCS and to avoid tax (on dividends received on VPL shares). Thus, the following was done:

· V orally directed the bank to transfer the shares to RCS;

· the bank handed the share scrip and blank but executed transfers to V’s solicitors;

· V’s solicitors handed the scrip and transfers to RCS; 

· RCS filled in its details and registered the share transfers with VPL; and

· RCS granted V an option (to acquire the VPL shares from RCS) to a trustee company associated with V.

VPL subsequently paid a large dividend to RCS, and the trustee company then exercised its option to acquire the VPL shares from RCS. 

The Revenue Commissioner assessed V to tax on the dividends, and V’s only possible defence was to show that the dividents were income on property of which the [taxpayer] had divested himself absolutely.’ There was no written disposition of V’s equitable interest in the shares.

The House of Lords ultimately decided V had not divested himself absolutely because of the option. However, Their Lordships also found that the requirement of writing in s53(1)(c) was not applicable.

Lord Upjohn (Lord Pearce agreeing) wrote:

[Section 23C(1)(c) was] applied in Grey and Oughtred to cases where the legal estate remained outstanding in a trustee and the beneficial owner was dealing only with the equitable estate. That is understandable; the object of the section, as was the object of the old Statute of Frauds, is to prevent hidden oral transactions in equitable interests in fraud of those truly entitled, and making it difficult, if not impossible, for the trustees to ascertain who are in truth his beneficiaries.

Lord Upjohn then pointed out:

But when the beneficial owner owns the whole beneficial estate and is in a position to give directions to his bare trustee with regard to the legal as well as the equitable estate there can be no possible ground for invoking the section [ie, s 23C(1)(c)] where the beneficial owner wants to deal with the legal estate as well as the equitable estate. …

After rejecting the proposition that the transfer of a legal interest prima facie also carries with it the equitable interest, since the true test is the donor’s intention  (eg, a mere change of trustee), His Lordship wrote:

[I]f the intention of the beneficial owner in directing the trustee to transfer the legal estate to X is that X should be the beneficial owner I can see no reason why any further document or further words in the document assigning the legal estate also express transferring the beneficial interest; the greater includes the less. …

Counsel for the Crown admitted that where the legal and beneficial estate was vested in the legal owner and he desired to transfer the whole legal and beneficial estate to another he did not have to do more than transfer the legal estate and he did not have to comply with s 53(1)(c); and I can see no relevant difference between that case and this.

Lord Wilberforce, however, took a different view of the facts. He emphasised the point that V, following execution of the transfers by the bank, could have inserted his own name in order to become the legal owner of the shares. According to His Lordship, V was the absolute master of the shares, as well as the owner in equity an therefore:

The case should then be regarded as one in which the appellant himself has, with the intention to make a gift, put the college in a position to become the legal owner of the shares, which the college in fact became. 

4.
Future PROPERTY -V- pRESENT rIGHTS

Norman v FC of T (1963) 109 CLR 9 – all his right title and interest in and to (a) all … dividends; and (2) all the interest.

Discuss in Tutorials.

Williams v Inland Revenue Commissioner [1965] NZLR 395 - Assignment property after receipt.

FACTS: The appellant who held a life estate under a trust, and who was thereby entitled to trust income, purported to make the following gift by way of assignment as follows: ‘for four years … the first … $500 of the net income that shall accrue to the assignor personally while he lives … together with the right to receive the said first … $500 income in each of the said four years and all remedies and powers whatsoever for the recovery thereof …’ The Revenue Commissioner assessed the appellant (the purported assignor) rather than the assignees as having received the trust income. 

North P and Turner J held:

He did not assign part of his right to income; he assigned a right to a part of the income, a different thing. … For these reasons we are of the opinion that what was assigned here was money; and that was not something which was not presently owned by the assignor. He had no more than an expectation of it, to arise, it is true, from the existing equitable interest but that interest he did not purport to assign.

Shepherd v FC of T (1965) 113 CLR 385:  Discuss in Tutorials.

4.1
Assignees Rights Before Acquisition:

 Re Lind [1915] 2 Ch 345.

FACTS: Lind (‘L’) had an expectancy in the residuary of his (insane) mother’s estate. L mortgaged this expectancy to a Bank and subsequently was declared bankrupt. Upon his discharge from bankruptcy (ie, release from all pre-bankruptcy debts and contractual obligations), L assigned the equitable interest to another person for value, without notice of the prior dealing. Question: Did the Bank’s equitable charge survive the bankruptcy? If so, did the second equitable assignee take subject to the bank’s equitable charge?

Re Wait [1927] 1 Ch 606

Discuss in Tutorials.

