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1.
General Principles

What is an equitable (or beneficial) interest? 

Unlike leasehold and life estates, equitable interests are not carved out of the legal estate. Rather, equitable interests are either impressed upon, annexed, or ancillary to the legal estate. The terms ‘equitable interest’ and ‘beneficial interest’ are often used interchangeably, although strictly they are not synonymous. A beneficial interest, which has been described as ‘a term of infinite variety rather than fixed import’, is probably best thought of as being wider in meaning than the former. 

Equitable interests exist only when the legal estateholder does not own the property absolutely, that is, when the owner of the legal owner does not enjoy full beneficial ownership of the property. 

Hope JA stated in DKLR Holdings Co (No 2) Pty Ltd v Commissioner of Stamp Duties (NSW) [1980] 1 NSWLR 510:

An absolute owner in fee simple does not hold two estates, a legal estate and an equitable estate. He holds only the legal estate, with all the rights and incidents that attach to that estate. 

A common question in cases where the legal owner of property does not have full beneficial ownership (ie, not the absolute owner), is whether the equitable interests held by other people are proprietary rights (equitable proprietary interests), mere equities, or purely personal rights?

The above question arises frequently in revenue cases. Commissioner of Stamp Duties (Qld) v Livingston (1960) 107 CLR 411; [1965] AC 694 PC, is exemplary.

FACTS: Mrs Coulson (‘Mrs C’) died in NSW. At the time of her death Mrs C was entitled to a 1/3rd interest in the residuary estate of her deceased husband’s (‘Mr C’) then unadministered estate. Mr C’s estate included real and personal assets in located Qld and NSW. The administration of Mr C’s estate took place in NSW where the trustees were. The Qld Commissioner claimed that Mrs C had thus died owning a beneficial interest in real and personal property in Qld, that is to say, a proprietary right. (If correct, then the effect of this proposition would be that Mrs C’s estate would have been subject to duties in Qld). 

The High Court held that Mrs C had no beneficial interest in Qld, although there may have been a beneficial interest in NSW. None the less, the High Court essentially was accepting that Mrs C had an equitable interest equivalent to a proprietary right (enforceable in Equity in NSW). The Privy Council, on the other hand, said there was no beneficial interest in property anywhere; Mrs C simply had personal rights to have her husband’s estate duly administered – nothing more. That is, a mere equitable chose‑in‑action which Mrs C had upon her death and could transmit under her will as personal property. But this is a personal right or “a mere equity” which is not equivalent to property.

So the first logical distinction to make is between: 

1. Equitable proprietary rights; and

2. Personal rights / mere equities.

This exercise requires one to consider what are the indicia of property rights generally (one of which might be an equitable or beneficial interest)?

1. Power to recover the property;

2. Power to transfer the benefit to another;

3. Remedies extendable against third parties; and

4. Subject to competing interests.

Note, however, that it is dangerous to assume that equitable rights cannot exist unless all 4 indicia are present. (Query: Which of these indicia did Mrs C’s interest have?)

National Provincial Bank Lid v Ainsworth [1965] AC 1175, illustrates the other end of the spectrum.

FACTS: A husband and wife were living together in a house belonging to the husband. The Husband deserted his wife who then remained in the house. The Husband subsequently mortgaged the house to the Bank. After the husband defaulted on the mortgage, the Bank sought possession. The wife then claimed “a deserted wife’s equity”, that is to say, an equitable right of possession which bound the Bank (ie, indicia 3 above). The House of Lords held against her, (overturning Lord Denning MR) saying the right was of a personal character binding on the husband’s conscience but not binding on assignees of the husband (third parties). Cf. Coco v AN Clark (Engineers) Ltd [1969] RPC 41, dealing with breach of confidence.

This brings us to the 2nd distinction which is found in the cases between an equitable proprietary interest and “an equity”.  The House of Lords in National Provincial Bank Lid v Ainsworth said the wife’s right was at best “an equity”, but this still does not elevate it above one of a personal character.

Armed with this preliminary knowledge we should attempt some working model of classification of equitable interests. (NB: Most equitable interests are well settled - eg, mortgage by deposit of title deeds, a floating charge, a vendors lien - but attempts are continually being made to widen the ambit). One helpful perspective on the issue of classification is to recall that equity is concerned with remedies where they are seen to be needed (ie, the common law is inadequate). These bundles of remedies sometimes give the right they protect the appearance (but not the actuality) of property or proprietary interests. These are the ‘equities’, but to seek an exhaustive classification of all these ‘equities’ is not feasible.

2.
Classification

One suggested classification is to divide equitable interests according to the extent to which they satisfy the ‘Livingston indicia’. In other words, the more indicia satisfied, the more the equity is or resembles a property right. Using this method you have: 

· TOP: An equitable interest, the clearest example being the interest a beneficiary under a fixed trust who plainly has a beneficial interest in property. This equitable interest satisfies the 4 indicia: recovery; assignable; extends against 3rd parties; and, is subject to competing interests. 

· MIDDLE: A “mere equity” floats somewhere in the middle. It has some of the indicia. It is ancillary to a legal estate or interest in land and would be binding against a 3rd party with notice. (eg, an equity to rectify a lease in favour of a lessee.)

· BOTTOM: A personal equity: (eg, a right of access to a court to seek a remedy. This interest satisfies none of the indicia.)

3.
Specific Illustrations
Armed with this knowledge we now look at specific illustrations to see where each lies along such a continuum.

Sole beneficiary under a bare trust inter vivos

The strongest equitable interest, against which all other equitable interests are measured, is that of a presently entitled beneficiary under a fixed trust. In DKLR Holdings Co (No 2) Pty Ltd v Commissioner of Stamp Duties (NSW) [1980] 1 NSWLR 510, Hope JA said:

[A] trust in respect of land came to be regarded, not merely as some kind of equitable chose in action, conferring rights enforceable against the trustee, but as an [equitable] interest in property. …

[A]lthough the beneficiary has an interest in the trust property, the content of that interest is essentially a right to compel the trustee to hold and use his legal rights in accordance with the terms of the trust. Where the trustee holds absolutely for the beneficiary, the beneficiary has the right in equity to be put, so far as practicable and generally subject to appropriate indemnities being given, into a position where directly, or indirectly, or for all practical purposes, he enjoys or exercises the rights which the law has vested in the trustee.
What indicia does the interest of a sole beneficiary of a fixed trust display? It is different from Livingston since it is not equivalent to an unadministered estate. 

Also, in relation to locality, consider this example: X is a beneficiary; the trustee resides in State A; the assets are located in State B; and X dies. Did X leave property in State A or B? The High Court might say X left property in State B (locality of assets) on the basis that the beneficial interest is ‘an equity’ ancillary to the trust assets. However, the Privy Council would say State A (place of administration). 

As to the inter vivos aspect, there is a power to demand the transfer of the legal title from the trustee so that the beneficiary has the absolute ownership in the trust property. Accordingly, X can then:

1. recover the property

2. transfer it

3. pursue remedies against 3rd parties

4. but may not assert his or her title against bona fide purchaser for value without notice.

So where does this lie on the continuum?

Interest in an unadministered estate

According to Livingston, this is either a personal equity only (PC) or a property interest (HC) enforceable in the State where administration of the trust takes place.

Horton v Jones (1935) 53 CLR 475

FACTS: Concerned breach of an oral agreement to leave ‘my entire fortune to Horton’. Jones’ estate at that time included rights to the unadministered estates of his seven deceased children) which was largely invested in mortgages (ie, interests in land). 

An important issue was whether the gift to Jones was invalid because of non‑compliance with s 54A of the Conveyancing Act, which requires dispositions of land to be in writing rather than oral. At the time of ‘agreement’, did Jones have:

· A right to have the estates of his deceased children administered (ie, ‘a mere equity’)? or 

· An identifiable asset having the character of an interest in land? (ie, an equitable proprietary interest?

Position of beneficiaries under discretionary trusts.

A discretionary trust is an express trust where the entitlement of beneficiaries to income or corpus/capital is contingent upon their selection by the trustee as an object of the trust. Do the beneficiaries have an equitable interest in the trust property? They have certain equitable rights: to prevent misappropriation; to have trustees use their discretion bona fide; to enjoy what distribution, if any is made. However, they do not have the right to present enjoyment of the corpus or income; they do not have rights such as would amount to an equitable proprietary interest.

Equities, mere equities & personal equities

This section enlarges some of the steps along the continuum.

R v Toohey; Ex parte Meneling Station (1982) 158 CLR 327.

FACTS: The Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) provided inter alia that unalienated Crown land could be granted to Aboriginal Land Trusts. A proposed land grant was opposed the basis that a grazing licence took the subject land beyond the reach of the Act. 

The question for the High Court was whether the ‘grazing licence’ conferred upon the licencee an ‘estate or interest’ in the subject land with the consequence being that the land was not unalienated.

Mason J held that the mere grant of a grazing licence were not in the natrure of a proprietary interest in land, especially because: (a) the rights were purely personal; (b) the rights were not assignable; and (c) the right of exclusive possession was not granted.

Latec Investments v Hotel Terrigal Pty Ltd (1965) 113 CLR 265

FACTS: A mortgagee over Torrens title land exercised its power of sale and then fraudulently sold the land to its subsidiary. The subsidiary subsequently charged the land to a trustee who had no notice of the fraudulent circumstances. Five years later the mortgagor (Hotel Terrigal) sought to:

(1) set aside the sale and transfer; and

(2) assert priority over the interest of the trustee.
What did the competing equitable rights constitute?

· The trustees’ equitable charge ‑ an “equity” rather than an equitable proprietary interest

· The mortgagor’s equity of redemption ‑ more than a “mere equity”, an equitable interest in the fee simple.

How to balance these two? 

Following from what has been said above, it would be fair to say that the mortgagor’s right should prevail, it is something more than a mere equity and so is further up the food chain than an “equity” and hence should have priority. Right? Yes and no. The High Court said the right (ie, to set aside the conveyance) was an equitable interest (ie, near the top of the continuum) but still for the purposes of priority it was subject to the trustees’ interest (even though this was a “lesser equity”). 

National Provincial Bank Lid v Ainsworth [1965] AC 1175
Lord Upjohn troubles himself over the same point. He says ‘a mere equity’ is used in contradistinction to an ‘equitable interest’. Used correctly this way, it is clear that a mere equity cannot bind a purchaser for value without notice; unless perhaps it is ancillary to or dependent upon an equitable interest. Thus, Mrs A has a mere equity, it is personal between herself and her husband, it is not ‘strong’ enough to bind successors in title (with or without notice).

3.
Multiple Classification of Equitable Rights

A systematic classification which solves the problem (What is an equity and what is an equitable interest? Where does this interest lie on the continuum?) is not feasible. This is because equitable rights need not be classified in the same way for all purposes. 

In Latec Investments, the High Court held that an equitable right to set aside a conveyance may equal an equitable interest for one purpose (devisability) but not another (priorities). So the mortgagor’s right here (as against the trustee) is more than a mere equity to have the conveyance set aside for fraud, and the charge competes with this (and defeats it, because it is without notice) as they are of equal merit. The competition is between equal equities and as against this preliminary equity the trustees’ charge prevails. And this is even though for other purposes, the mortgagor’s right is equivalent to an equitable interest.

In Official Receiver v Schultz (1990) 170 CLR 306, held that the equitable right of a beneficiary of an unadministered estate may be treated as property vesting in the Official Receiver for the purposes of bankruptcy law.

5.
Creation of Equitable Interests

5.1 Express Trusts

· Transfer of property, coupled with the intention to make the transferee the beneficial owner of that property;

· Declaration of trust, where the settlor declares that they hold the property bnot absolutely but on trust for others;

· Direction by the legal owner, to the person in possession, to hold the porery upon trust for others.  

5.2 Contracts for disposition of property

· Conveyance of Torrens land: increasing / diminishing equitable interests of the purchaser / vendor between exchange and settlement: Chang v Registrar of Titles (1976) 137 CLR 177 – contingent on payment of the settlement moneys.

5.3 Equitable leases / Agreements to Lease

· Walsh v Lonsdale 
5.4 Equitable assignments of future property

· Discussed in Tutorials

5.5 Equitable interests arising by implication of law

· Resulting Trusts

5.6 Equitable interests arising by court imposition

· Constructive Trusts

6.
Equitable Priorities

6.1
General Rule

In cases where there are competing equitable claims, courts of equity are frequently called upon to decide which claim should prevail. As a general rule, when people have competing equitable claims, and when their equities are equal in all other respects, then priority in time of creation gives the better equity. In Latec Investments v Hotel Terrigal Pty Ltd (1965) 113 CLR 265, Kitto J said ‘If the merits are equal, priority in time of creation gives the better equity.’ 

Three points should be observed in relation to the above:

· The crucial question is: “Who has the ‘better equity’?

· ‘Temporal priority’ is decisive only if the merits are otherwise equal; and

· Although temporal priority is an important factor, the respective merits of competing equitable claims may be influenced by other factors. 

Thus, the general rule is merely a convenient starting point since it is necessary to ascertain the merits of competing equitable interests. 

6.2
Exceptions to the General Rule

There are many circumstances in which the time of creation of competing equitable interests will not be conclusive of their priority. Thus it may be argued that the general rule of temporal priority can be displaced. However, it is perhaps more accurate to describe the exceptional circumstances as ‘conditions precedent’ to the general rule, since the rule only applies when the merits are otherwise equal. 

The exceptional circumstances may be categorised as follows: 

1. 1st Party vests legal title in 2nd Party and 3rd Party acquires an equitable interest without notice of 2nd Party’s limited authority. (Rationale – 3rd Party did nothing wrong, whereas 1st Party equipped 2nd Party.)

Breskvar v Wall (1971) 126 CLR 376

FACTS:
H&W (1st Party) borrowed money from P (2nd Party) and gave P a signed memorandum of transfer (leaving the name space blank) and certificate of title as security for the loan. P filled in the name of his grandson and registered the transfer. The grandson then contracted to sell the property to 3rd Party. 1st Party then placed a caveat on the title to prevent 3rd Party’s registration. Question: Whether 1st Party had priority over 3rd Party?

The majority of the High Court held for the 3rd Party. Barwick CJ said:

The priority of the creation of that right will only be lost by some conduct on the part of the [1st Party] which must have contributed to the assumption, false as the event proved, upon which the holder of the competing equity acted when that equity was created. Here [1st Party] armed [2nd Party] with the means of placing himself or his nominee on the register.

2. 1st Party vests equitable title in trustee, 1st Party then sells property to 2nd Party (issuing a receipt but not collecting the price), 2nd Party then sells to 3rd party without notice of misfeasance. (Rationale – 3rd Party entitled to assume there was no prior competing equitable interest (ie, did nothing wrong), whereas 1st Party was negligent.)

Refer: Lloyd’s Bank v Bullock [1892] 2 Ch 192.

3. Negligence by the prior competing claimant outside the confines of the 1st and 2nd categories: eg, Rice v Rice (1854) 2 Drew 73. 

4. 3rd Party chargee / mortgagee who takes their security for value and without notice from 2nd Party (who acquired the legal title fraudulently) will prevail over the prior equitable claim of the original owner (1st Party): Latec Investments v Hotel Terrigal Pty Ltd (1965) 113 CLR 265.  

5.   1st Claimant waives priority: Fong v Tong [1918] AC 403.

6. 2nd Claimant takes without notice of 1st Claimant’s subsisting equitable claim and the legal title holder later declares herself trustee for 2nd Claimant: Wilkes v Bodington (1707) 2 Vern 599.

7. 1st Claimant is a volunteer, whereas 2nd Claimant takes for value and without notice: Taylor v London & County Banking Co [1901] 2 Ch 231, 26-24.

8. Statutory priority - old system land – priority by order of registration: Registration of Deeds Act 1897 (NSW).

9. Statutory priority – Torrens land – priority by order of registration. Furthermore, unregistered interests may have priority determined in favour of the last Claimant to take for value and without notice of prior unregistered interests: s43A Real Property Act 1900 (NSW).


Heid v Reliance Finance Corporation Pty Ltd (1983) 154 CLR 326.


Discuss in Tutorials.

10. Equitable assignees of personalty – the Rule in Dearle v Hall (1828) 3 Russ 1. Priority is given to the assignee of an equitable interest in personalty who first gives notice to the legal estateholder of their equitable interest. This rule was clarified in Ward v Duncombe [1893] AC 369. Note, however, that the rule only extends to assignees, and not to the beneficiaries of an assignee where the assignee takes their interest as trustee: BS Lyle Ltd v Rosher [1958] 3 All ER 597.

