PAGE  
1

Equity, Trusts & Remedies 1

LECTURE 1
NATURE OF EQUITY & ITS HISTORY
1. Overview of Issues & Concepts
2. History of Equity
3. History of Equity in NSW
4. Emergence of the Modern Equitable Jurisdiction
5. Relation Between Equity & Law: Pre-Judicature System
6. Judicature System
7. Maxims of Equity

1.
OVERVIEW OF ISSUES & CONCEPTS
Generally see Unit Outline.

2.
HISTORY OF EQUITY
What is equity?

· the body of doctrine and normative principles (ie, laws) developed by the Court of Chancery prior to the Judicature Act in 1873;
· jurisdiction (ancillary, concurrent and exclusive) to apply the body equitable principles and grant - on a discretionary basis - relief from the result produced by the strict application of legal (ie, common law or statutory) rights or obligations.

3.
HISTORY OF EQUITY IN NEW SOUTH WALES
Generally see: RP Meagher, WMC Gummow and JRF Lehane, Equity: Doctrines and Remedies (1992, 3rd edition, Butterworths, Sydney), at 10-16. 
4.
EMERGENCE OF THE MODERN EQUITABLE JURISDICTION
Generally see Unit Outline.

5.
RELATION BETWEEN EQUITY & LAW: PRE-JUDICATURE SYSTEM
(a)
Courts of Law Did Not Recognise Equitable Rights, Title & Interests
· Partnership rights and obligations were purely contractual.
· Rights and obligations arising under a trust were not recognised at law.
· Mortgagee was the legal owner of the mortgaged land.

Castlereagh Motels Ltd v Davies-Roe [1966] 2 NSWR 79 (NSW CA)
Facts:   Various plaintiffs sued D-R, a director of CML, on three counts. Only the second count is relevant for the present purposes. The plaintiffs claimed inter alia: 


[T]he defendant failed as a director of the plaintiff to act at all times in the interests of the plaintiff as a whole and not in his own interests and failed faithfully and diligently to serve the plaintiff as its director and failed to exercise the powers conferred upon him as a director … for the benefit of the plaintiff and not otherwise in consequence whereof the plaintiff suffered loss.

Students will, perhaps, immediately recognise the underlined words in the above pleadings: they closely resemble the equitable fiduciary obligations of company directors. 

Central Issue: Do company directors also (ie, in addition to their equitable duties) owe fiduciary duty at common law, with the consequence being that a breach of the fiduciary duty gives rise to an action in damages at common law? Thus, Jacobs and Asprey JJA said:


What the plaintiff seeks to allege is that at common law the defendant as a director of the plaintiff owed to it the duties set out [above] and because of a breach of those duties is liable to pay damages to the plaintiff.

To support its argument, the plaintiff relied upon a statement by Lord Lindley MR in Lagunus Nitrate Co v Lagunas Syndicate [1899] 2 Ch 392 at 435, that he was ‘not aware of any difference between the legal and equitable duties of directors. Thus, the plaintiffs argued that the duties of directors in equity and at common law were substantively the same.

Held:
Jacobs and Asprey JJA rejected the plaintiff’s argument on the basis that Lord Lindley MR cannot be taken as:


[I]ntending that all those principles which must govern the conduct of directors as fiduciaries which have been developed in equity have become transposed in some manner into the common law so that there us at common law a right of action for their breach.

Their Honours sought to confine Lord Lindley’s remarks to the ‘duty of care’ owed by directors at common law (ie, tortious and impliedly contractual) and in equity. 
Jacobs and Asprey JJA then decided:


The duties which are set out in the second count [above] are duties which have been developed by courts of equity as the duties of fiduciaries and amongst the fiduciaries are directors. The courts of equity, having developed the principles of duty, enforce those principles by their own remedies.

Coroneo v Australian Provincial Assurance Assoc Ltd (1935) 35 SR (NSW) 391

Facts:
A mortgagor sued its mortgagee for exercising its power of sale ‘so recklessly, wilfully and negligently’ that the property was sold at a gross under value. 

Central Issue: 
Whether the above count disclosed a cause of action at common law. 

Held: (By Jordan CJ) that – even if the mortgagor had misused the power of sale – the count did not disclose a cause of action maintainable at common law, for it was based upon a misconception of the ‘power of sale’. The Chief Justice said:

The power of sale, where it occurs in a legal mortgage, is not a common law power. It is an equitable power which is inserted to enable the mortgagee to convey a title which is not only good at common law but is good in equity to defeat the equitable rights of the mortgagee. The purpose of the equitable power is to cut down the jealously guarded equity of redemption. … The operation of the equitable power is simply this, that if it is exercised in a way that a Court of Equity regards as unexceptionable, that court will not treat the title of the purchaser as being encumbered by any equity of redemption in the mortgagor.

Jordan CJ therefore decided that the plaintiff’s count disclosed no cause of action at common law, and the plaintiff ought to have brought a suit in equity to litigate the question of any ‘equitable delinquencies’ by the mortgagee.

(b)
Equity Had No Power to Decide Disputed Legal Claims
· Infringement of patent: (i) patent not challenged; (ii) validity of patent previously determined; (iii) validity of patent sent to law for jury trial: Bovill v Hitchcock (1868) LR 3 Ch App 417.

Ferguson v Wilson (1866) LR 2 Ch App 77

Facts: The plaintiff filed a bill in the Court of Chancery against a company inter alia seeking specific performance of a directors’ resolution to allot particular shares to him. However, the plaintiff also claimed damages under in the alternative (ie, if, as in this case, specific performance could not be had for the reason being that the particular shares had already been allotted to a 3rd party) Lord Cairns’ Act. The Act allowed the court to make an award of damages in addition to or in substitution for an award of specific performance    

Central Issue:
Whether Lord Cairns’ Act empowered the Chancery to award damages in circumstances where it could not decree specific performance at the commencement of the suit in equity. 

Held: (By Turner LJ) that the plaintiff had no case in equity when the bill was filed, it being a mere question of contract between the plaintiff and the company, the (sole) remedy on that contract was at law, and not in equity, and (therefore) that the bill was improperly filed in equity, and it was properly dismissed by the Vice-Chancellor. Lord Justice Turner reasoned:

[Lord Cairns’ Act] never was intended to transfer the jurisdiction of a Court of Law to a Court of Equity. If, therefore, a plaintiff in a suit in equity had no equitable right [presumably to have specific performance decreed – although there never is any ‘right’ in the strict sense, for equitable remedies are granted on a discretionary basis] at the time of filing the bill – for the case would be different if there was an equitable right at the time of filing the bill – so that the bill was altogether improperly filed in equity, I am of the opinion that the Act has no application; otherwise the consequence would necessarily be, that everybody who had a doubtful case at law would come into equity for specific performance, and when it appeared [as in this case] that he had no case in equity at all he would ask for damages, and so almost every action of contract would be transferred from a Court of Law to a Court of Equity.

(c)
Equity Had No Power to Award Damages
Again see: Ferguson v Wilson (1866) LR 2 Ch App 77

In Goldsborough Mort & Co Ltd v Quinn (1910) 10 CLR 674, the High Court suggested that damages may be awarded under Lord Cairns’ Act even though the remedy of specific performance is withheld on discretionary grounds (ie, in addition to or in substitution for’).  

R v Poggioli (1923) 32 CLR 222

Facts: 
The vendor / appellant contracted to sell pastoral land than then refused to deliver possession. The purchaser was unable to obtain substitute pasturage for his cattle and some died of starvation. The purchaser sued for specific performance and damages, with the latter being deducted from the purchase price.  The purchaser was not ‘ready and willing’ to complete performance of the contract at the time when the action was commenced.
Issue: 
Whether damages were available under Lord Cairns’ Act?

Held:
Starke J first distinguished between equitable compensation and damages at common law (now see: Harris v Digital Pulse Pty Ltd [2003] NSWCA 10). His Honour then decided that the Court was not entitled to decree specific performance and, therefore, it also had no power to award damages under Lord Cairns’ Act.

· Compensation by way of abatement of the purchase price is intelligible where the property had diminished or deteriorated by reason of a breach of the contract, but it is not intelligible for loss or damage arising from the contract. In the latter case the injured party to the contract is left to their remedy by counter-claim or cross-action at law.
· Damages were not available under Lord Cairns’ Act as the purchaser was not ready and willing to perform the contract – so the court lacked the power to grant specific performance in that case: ie, the power to award damages under Lord Cairns’ Act is contingent upon the power to decree specific performance.

(d)
Courts of Law Could Not Grant Interlocutory Relief.
(e)
Court of Law Could Not Grant Specific Performance
(f)
Courts of Law Could Not Make Declarations
(g)
No Power to Transfer Cases From One Jurisdiction to the Other
(h)
Common Law in Chancery: Limited power to award damages

Again see: Ferguson v Wilson (1866) LR 2 Ch App 77; Goldsborough Mort & Co Ltd v Quinn (1910) 10 CLR 674; R v Poggioli (1923) 32 CLR 222.

(i)
Equity in Courts of Law: Equitable Rights, Titles & Interests Were Ignored 
Again see: Castlereagh Motels Ltd v Davies-Roe [1966] 2 NSWR 79 (NSW CA); Coroneo v Australian Provincial Assurance Assoc Ltd (1935) 35 SR (NSW) 391; 

6.
JUDICATURE SYSTEM: ‘FUSION FALLACIES’
Generally see: Harris v Digital Pulse Pty Ltd [2003] NSWCA 10.
In Seager v Copydex [1967] 2 All ER 415, Lord Denning MR suggests that the judicature system entitles a court to award damages (presumably in tort, since Lord Denning had eliminated an ‘implied contractual duty’?) for the breach of an equitable duty?

Held: 

· The law on this subject does not depend upon any implied contract. It depends on the broad principle of equity that he who has received information in confidence shall not take ufair advantage of it. He must not make use of it to the prejudice of him who gave it without obtaining his consent.

· The Court grants neither an account of profits nor, nor an injunction, but only damages to be assessed by the master. Damages should be assessed on the basis of reasonable compensation for the use of confidential information which was given to the defendant company.

Does it follow, therefore, that any breach of contract can be restrained by injunction; that damages at common law will lie against a trustee? NO – see English v Debham Vale Properties Ltd [1978] 1 All ER 383 at 399, where Slade LJ doubted that the court had the general power to award damages in its exclusive jurisdiction (eg, trustees). Also see Harris v Digital Pulse Pty Ltd [2003] NSWCA 10.
In Cuckmere Brick Co Ltd v Mutual Finance Ltd [1971] Ch 949, the issue was whether the mortgagor’s were entitled to receive damages against the mortgagee who had (1) sold the property without advertising the fact that the property had planning permission for flats and (2) refused the mortgagor’s request that the sale be postponed. It should be recalled from Coroneo v Australian Provincial Assurance Assoc Ltd (1935) 35 SR (NSW) 391, that the power of sale:

is an equitable power which is inserted to enable the mortgagee to convey a title which is not only good at common law but is good in equity to defeat the equitable rights of the mortgagee. … The operation of the equitable power is simply this, that if it is exercised in a way that a Court of Equity regards as unexceptionable, that court will not treat the title of the purchaser as being encumbered by any equity of redemption in the mortgagor.

The issues in Cuckmere Brick Co Ltd were twofold: (1) whether the mortgagor had a duty to take ‘due care’ to obtain the true market price as well as a duty to act in good faith; and (2) whether an award of damages was an available remedy for any breach of duty. On the first issue Salmon LJ held:

The proposition that the defendant owes both duties, in my opinion, represents the true view of the law. Approaching the matter first of all on principle, it is to be observed that if the sale yields any surplus over the amount owed under the mortgage, the mortgagee holds this surplus in trust for the mortgagor. If the sale shows a deficiency, the mortgagor has to make it good out of his own pocket. The mortgagor is vitally affected by the result of the sale but its preparation and conduct is left entirely at the hands of the mortgagee. 
The finding that the mortgagor owed a duty to the mortgagor is not objectionable in itself. What is questionable about this decision, however, is the attempt to transpose the jurisprudence regarding the tort of negligence into the equitable relationship created by the power of sale. For example, Salmon LJ stated:

The proximity between them could scarcely be closer. Surely they are ‘neighbours’. Given that the benefit of the power of sale is for the mortgagee and that he is entitled to choose the moment to sell which suits him, it would be strange indeed if he were under no legal obligation to take reasonable care to obtain what I would call the true market value at the date of sale.  
Zelling J opined in Citicorp Australia Ltd v McLoughney (1994) 35 SASR 374 at 381, that ‘the basic flaw in the reasoning in Cuckmere Brick is to formulate the test as equating common law negligence with the equitable duty on a mortgagee to take reasonable steps in exercising his power of sale to obtain the best possible price.’ In Parker-Tweedale v Dunbar Bank PLC [1991] Ch 12, the English Court of Appeal confirmed that the morgagee’s duty is equitable rather than tortious, but it then described the substance of the duty using concepts which are drawn from the common law of torts.

Similar to Seager v Copydex Ltd (above), however, the more contentious issue in Cuckmere Brick is whether an award of damages was the appropriate remedy: since the breach of an equitable duty should, without more, only attract an equitable remedy.

Walsh v Lonsdale (1882) 21 Ch D 9

Facts: A landlord granted a 7 year lease in writing to the tenant but the lease was void at law because it was not stamped. The tenant entered possession and then the landlord demanded one year’s rent in advance pursuant to the agreed terms of the written lease. After the tenant refused to pay, the landlord seized the tenant’s goods, and the tenant then sued the landlord for, inter alia, damages for wrongful distress of goods. The tenant argued that he was merely a tenant in possession ‘from year to year’ without a lease, with rent payable quarterly rather than annually in advance. 

Held: (By Jessel MR) that there was an agreement for a lease for which possession had been given (and hence the doctrine of part performance enabled a decree of specific enforcement). After commenting on the impact of the Judicature Act, Jessel MR stated:
The tenant holds under an agreement for a lease. He holds, therefore, under the same terms in equity as if a lease had been granted, it being a case in which both parties admit that relief is capable of being given by specific performance. That being so, he cannot complain of the exercise by the landlord of the same rights as the landlord would have had if lease had been granted. On the other hand, he is protected as if a lease had been granted. … That being so, it appears to me that being a lessee in equity he cannot complain of the exercise of the right of distress merely because the actual parchment has not been signed and sealed.
Chan v Cresdon Pty Ltd (1989) 168 CLR 242 – this case will be compared in tutorials.
7.
Equitable Maxims

Maxims will be discussed in tutorials.

